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A PICTURE GALLERY OF THE ADMINISTRATION 
OF JUSTICE — EIGHT CARTOONS FROM THREE 
MASSACHUSETTS NEWSPAPERS BETWEEN 
OCTOBER, 1933 AND JANUARY, 1934. 


In view of the recent disclosures as to “jury fixing’ in civil cases, 
the laxity of practice in regard to criminal bail, the proceedings in 
recent criminal trials and the apparently feeble position in which the 
Commonwealth finds itself as a result of real, or supposed, constitu- 
tional or statutory restrictions upon the courts in the conduct of trials, 
in regard to the rules of evidence, and other procedural matters,—we 
have kept a scrapbook of newspaper clippings for the past few months. 
This collection consists of the news accounts following glaring head- 
lines, cartoons and editorial comments mostly from Boston papers. 

A great many newspaper readers look at pictures more closely than 
they do some of the reading matter, particularly if they are in a hurry. 
Accordingly, we reproduce these cartoons from three different papers in 
order that the bar may appreciate clearly the public impression of the 
administration of justice as reflected by the cartoonists. 


A Note of Caution. 


We do not suggest that these cartoons are fair to the courts, the 
bar or the law as a whole. They are not. They simply emphasize certain 
aspects of a problem which demand attention. It is the function and the 
proper function of cartoons to make people wake up and think and act. 
The cartoons of Thomas Nast are famous for their influence. Many 
newspaper readers undoubtedly realize that whatever the faults of our 
system, or of our courts, or our bar, there is another side to the picture 
which does not appear in these cartoons but as one of Mr. Dooley’s 
characters said, “there’s no news in being good.” 

Those who have seen the recent articles by John Bantry and others 
in the Boston Post and who have followed the news in regard to “jury 
fixing”, in the recent disbarment hearings, and other court news, will 
appreciate that these cartoons represent impressively the growing 
emphasis in the community upon the need of thought and action on both 
sides of the bench and of the legislature. 

The November number of the QUARTERLY contained the ninth Report 
of the Judicial Council. This number contains the full report of the 
“Crime” Commission. The February number will contain the chapter 
on the District Courts from the Report of the special Commission on 
Public Expenditures. 

In the QUARTERLY for February, 1933, we opened a discussion of 
“Caustic Comments on the Legal Profession, Past and Present” by quot- 
ing the last stanza of Robert Burns’ poem, “To a Louse”. We quote it 
again here as it seems to provide a fitting introduction to the picture 
gallery and a sufficient explanation of the reason for reproducing the 
pictures. 


(1) 
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“O wad some power the giftie gie us 

To see oursels as others see us! 

It wad frae monie a blunder free us 
An’ foolish notion: 

What airs in dress an’ gait wad lea’e us, 
And ev’n devotion!” 


“Devotion” to some “time-honored” practices does not seem to in- 
spire respect and confidence. 

Perhaps one lesson from all this is that Massachusetts needs a sys- 
tem of criminal appeal by which the Commonwealth can raise questions 
of law for decision by the Supreme Judicial Court. Other jurisdictions 
have such a system. We need one. At present, no doubtful question of 
criminal law can be raised before the appellate court unless the trial 
judge rules against the defendant and he carries it up. It is a weak sys- 
tem—unfair to the public and to defendants. Massachusetts ought to be 
able to get a question of criminal law settled by the highest court with- 
out throwing the burden of the appeal on the defendant. Why should not 
the Commonwealth be able to find out what its own law means for the 
guidance of the courts in the protection of society? 


THE BOSTON HERALD, SUNDAY. JANUARY 14, 1934 
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BOSTON HERALD, TUESDAY, OCTOBER 3, 1933 
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(From the Boston Post of October 24, 1933.) 




















The 12 Men “Good and True” 














(From the front page of the Bostox Post of October 25, 1933.) 
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(From the Boston Post of October 27, 1933.) 
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(From the Boston Herald of December 25, 1933.) 
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JUSTICE 








(From the Boston American of January 2, 1934.') 


HOUSE BILL 718 — PROCEDURE TO ALLOW 
MASSACHUSETTS TO DISCOVER THE MEANING 
OF ITS OWN CRIMINAL LAW. 


A bill is now pending before the Judiciary Committee (House 
718) to provide procedure in Massachusetts similar to that in the 
United States Courts, and the following memorandum has been 


handed to us in regard to it. 


Below on the left is Section 346 of Title 28 of the Federal Code and 
on the right a proposed G. L. 278, Sec. 30a. 


U. S. Code T. 28, §346. 

In any case, civil or criminal, in 
a circuit court of appeals, or in 
the Court of Appeals of the Dis- 
trict of Columbia, the court at any 
time may certify to the Supreme 
Court of the United States any 
questions or propositions of law 
concerning which instructions are 
desired for the proper decision of 
the cause: and thereupon the 
Supreme Court may either give 
binding instructions on the ques- 
tions and propositions certified or 
may require that the entire record 
in the cause be sent up for its con- 


Proposed new §30A of Mass. G. L., 
chap. 278 (contained in House 
Bill 718). 

In any criminal case in any 
court in the Commonwealth the 
court at any time may certify to 
the Supreme Judicial Court for the 
Commonwealth any questions or 
propositions of law concerning 
which instructions are desired for 
the proper decision .of the cause; 
and thereupon the Supreme Judi- 
cial Court for the Commonwealth 
may in its discretion give binding 
instructions on the questions and 
propositions certified or may in its 











sideration, and thereupon shall de- 
cide the whole matter in con- 
troversy in the same manner as if 
it had been brought there by writ 
of error or appeal. 





discretion require the whole record 
in the cause to be sent up for its 
consideration, and thereupon shall 
decide the whole matter in contro- 
versy in the same manner as if it 
had been brought there by appeal, 
exceptions, or report. 


The foregoing statutory provision leaves the jurisdiction with the 


lower court to 


determine whether assistance is desired but makes it 


equally plain that the full bench has jurisdiction to refuse to entertain 


the matter. 


The action is upon the initiative of the lower court which 


may or may not be stimulated thereto by the litigant by an application 


made below. 


Below in like parallel columns will be found— 
On the left below is the certiorari section of the Federal Code Title 
28, §347 and on the right a proposed G. L. 278/30B. 


U. S. T. 28, §347 (a). 

(a) In any case, civil or crimi- 
nal, in a circuit court of appeals, 
or in the Court of Appeals of the 
District of Columbia, it shall be 
competent for the Supreme Court 
of the United States, upon the peti- 
tion of any party thereto, whether 
Government or other litigant, to re- 
quire by certiorari, either before 
or after a judgment or decree by 
such lower court, that the cause be 
certified to the Supreme Court for 
determination by it with the same 
power and authority, and with like 
effect, as if the cause had been 
brought there by unrestricted writ 
of error or appeal. 


JURY 


Proposed new §30B of Mass. G. L. 
(contained in House Bill 718). 
In any criminal case in any 

court in the Commonwealth it 
shall be competent for the Supreme 
Judicial Court for the Common- 
wealth upon the petition of any 
party thereto to require by cer- 
tiorari either before or after a 
judgment or decree by such court 
that the cause be certified to the 
Supreme Judicial Court for the 
Commonwealth for determination 
by it with the same power and 
authority and with like effect as if 
the cause had been brought there 
by appeal, upon exceptions, or by 
report. 


FIX? 


(From the Boston Traveler of January 18, 1934.) 
Shrewd men would not be so crude as to bribe jurors in a way that 


would leave evidence. 


Nor need the dollar be the only key to jury fixing. Friendship 
might well serve the same purpose, friendship among jurors, friendships 


shown within the bar enclosure. 


Counsel for both prosecution and defence are important figures in 


every case, in particular before the eyes of the jurors. 


It would not be 


impossible for a shrewd attorney to win support for his client with the 
jury in a way which would defy proof of guilt. 


A man is on trial. 


A jury is hearing the case. 


Counsel for defence 








is within the bar enclosure. What could be more natural for a friend 
of counsel to approach him within the bar enclosure and greet him with 
obvious friendship? It might even be possible that the friend of counsel 
for the accused was a friend of somebody on the watching jury. And 
the affability could scarcely be ignored. 

Frankly, there is too much of a tendency to convert bar enclosures 
into places of social greeting. At times the offence against ethics is 
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repeated, now and then by attorneys who should know better, who are 
in fact, among the first to ferret out and expose wrongdoing. While 
their visits are above reproach, they are part of a custom which might 
well be ended. 


Nore. 

The QUARTERLY for August, 1925, (pp. 50-51) contains an account, 
which appeared in the Boston Post, of the practice of “fondling de- 
fendants publicly in the court room” by “politicians.” An editorial note 
on the common law crime of “embracery” was added. The practice 
described in the editorial from the Traveler above quoted may be of 
a similar character. Newspapermen are apt to know what is going on. 


Accordingly we reprint the editorial for the information of the bar and 
of the judges of the Superior Court. 





FEEBLE PROCEDURE IN A CRIMINAL CASE. 


The newspapers of January 12, 1934, contained accounts of a murder 
trial in Dedham which presents serious problems. As reported in the 
Boston Herald: 

Daly was on trial in Norfolk Superior Court at Dedham on a charge 
of first degree murder in connection with the slaying November 1, 1932, 
of Harry “Pop” Riddell, 67, an Atlantic baker. 

It was the second time Daly had been on trial for the murder. In 
May, 1933, the jury disagreed. Bowen a few days previously had 
pleaded guilty to a charge of second degree murder and had been given 
the life sentence. 

In the first trial of Daly, Bowen was the chief witness for the gov- 
ernment and although he admitted that it was he and not Daly who 
killed the baker, Bowen testified that Daly was with him on the night 
the crime was committed. 

Bowen, who had been waiting in the Dedham courthouse for the past 
three days, was the last witness called by the government. When he 
took the witness stand and was told to put up his hand to be sworn he 
did so. When he was asked his name by Assistant District Attorney 
Arbuckle he replied that he refused to answer any questions. 


* * * * * * * * * 


“Has anybody discussed this case with you since the last trial?” 
was the next question by Arbuckle. 

“Nobody,” answered the witness. 

“Has anybody talked with you in behalf of Daly?” asked Assistant 
District- Attorney Arbuckle. 

“Nobody,” replied the witness. 

Then addressing the court, Arbuckle suggested that a recess might 
be taken. This was assented to by the court but before doing so Judge 
Brown said to the witness: “It is your purpose regardless of what 
a you gave at the last trial to refuse to answer the questions 

ere? 

“Yes, your honor.” 

The court then took a recess and came in an hour and a half later. 

Addressing the court Arbuckle said: “If your honor please, I realize 
perhaps never in the history of the Commonwealth have the forces of 
lawlessness and destruction been waged against society any more bitterly 
than being done at the present time. The Commonwealth finds itself in 
this position, however, in the trial of this case. The most important 
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witness called by the Commonwealth refused to testify, and the only 
weapon used to compel that witness to testify is to impose a jail sen- 
tence. 

“This witness, however, is serving a life sentence. The weapon in 
the hands of the court to compel that witness to testify is useless. 

“Now in the absence of the testimony that I expected to introduce 
through that witness I feel it incumbent on me as assistant district 
attorney of this Commonwealth to say that in performing my duties I 
have the keenest sense of responsibility. The responsibility extends to 
the defendant in each criminal case. My duty under my oath of office 
compels me to safeguard the interest of society to the best of my ability. 

“In this case however, in the absence of the testimony of the gov- 
ernment’s important witness, I feel it would be unfair of me, as a repre- 
sentative of the Commonwealth, to ask this jury to convict this defend- 
ant of the crime that the government alleges in this indictment. 

“Accordingly I move for a direct verdict.” 

“Well, Mr. District Attorney,” said Judge Brown, “I, as you know, 
have gone over this with you carefully. In view of the unexpected 
refusal of Mr. Bowen to testify I have no hesitation in saying that I 
am in entire accord with the position that you take. When jail has no 
terrors for man, or when he is serving a sentence you can’t extend, the 
court is powerless to handle a contumacious witness. As I have been 
informed in the course of conferences in the lobby it is certain that you 
could not hope to convict, and you should not ask to convict, this defend- 
ant without the benefit of the story which Mr. Bowen has available but 
will not present. 

“TI therefore shall adopt your suggestion, and commend you for your 
attitude.” 

Addressing the jury the court said: 

“You may therefore, Mr. Foreman and gentlemen, return a verdict 
of not guilty in this case, and when inquired of by the clerk you will 
so answer, Mr. Foreman.” 

If correctly reported, this picture presents the Commonwealth of 
Massachusetts in a feeble position which demands attention and has 
caused some conversation at the bar. It has been suggested that while 
the court could not extend the term of imprisonment of the witness 
under life sentence the court might have ordered solitary imprisonment 
as a penalty for contempt for failure to testify. We understand that 
Judge Morton of the Federal Court in the Redmond bankruptcy case 
some years ago committed Redmond to “close confinement” for contempt 
and Mr. Redmond decided to tell the facts. Accordingly the failure to 
use the power of the court appears to be feebleness No. 1. 

The fact that puzzles us most, however, is the fact that the testi- 
mony of the recalcitrant witness at the first trial, which must have been 
in the possession of the government in stenographic form, was not 
offered in evidence and ruled upon by the court. In Norman & Hough- 
ton’s “Massachusetts Trial Evidence”, 2nd Ed. Sec. 152, the Supreme 
Judicial Court is quoted as follows: 


“It is a well established rule in both civil and criminal cases 
that evidence of what a deceased person testified to at a former 
trial is competent in any subsequent trial of the same issue 
between the same parties or their privies, provided the former 
nar tf can be substantially reproduced in all material par- 
iculars.” 


It appears to be an open question whether the same rule does not 
apply where the witness has become insane, as it applies in civil cases. 
There seems to be no sufficient reason why the rule as to prior testi- 
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mony under full cross-examination of a dead witness should not be 
applied to other cases in which the court is satisfied that the testimony 
of the witness in person is not obtainable. Why in the name of com- 
monsense should it not be admissible under such circumstances, particu- 
larly under the circumstances presented in this trial? 

The witness was on the stand in the defendant’s presence. He had 
already testified fully in the first trial under cross-examination. Why could 
not the prosecution read his testimony in his presence and hearing and 
in the presence of the defendant and let him deny it or let the defence 
call him to deny it if they wished? Could one produce a situation which 
called more loudly for the courts to follow the example of the Supreme 
Court of the United States in the recent case of Funk v. United States 
decided December 11, 1933, about a month before this trial in Dedham? 
—Mr. Justice Sutherland in that case over-ruling former decisions as 
to the admissibility of a wife’s testimony at the trial of her husband 
decided that it was the duty of the court “to decide it in accordance with 
present-day standards of wisdom and of justice rather than in accord- 
ance with some outworn and antiquated rule of the past.” 

Doubtless the Superior Court judge and the prosecuting attorney in 
the case at Dedham felt that the rule against the admissibility of former 
testimony except to contradict the present testimony of the witness was 
so clearly established that even under these peculiar circumstances it 
should not be admitted. 

We do not criticize them for this decision, but we submit that the 
law of the Commonwealth is responsible for this feebleness Number 2. 
If there were an adequate procedure for criminal appeal by which the 
government could find out from the Supreme Court what its own law 
means as applied to such a peculiar condition, the people of the Common- 
wealth would not be placed in the humiliating position of having both 
the court and the prosecuting officer and the cause of justice dominated 
by a recalcitrant witness upon the stand. 

It was somewhat reassuring to notice that the defendant in the case 
referred to after acquittal accepted a sentence of two years or so for 
a relatively minor charge but such acceptance illustrates President 
Lowell’s statement before the legislative committee recently, that our 


procedure is so arranged that defendants frequently dictate their own 
sentences. 


F. W. G. 


GENERAL NEEDHAM’S VIEWS ON POLICE TRAINING 
IN DEALING WITH THE CRIME PROBLEM AND 
HIS BILL TO SECURE SUCH TRAINING. 

(From the Boston Post of January 21, 1934.) 


The charge that the police of most of the 355 cities and towns of 
Massachusetts are absolutely unfit to cope with “the very grave crime 
conditions of today” was made last night by General Daniel Needham, 
head of the State police. 

The occasion was a banquet of the Ten of Us Club, an affiliate of 
= - cae and Honorable Artillery Company, held at the Copley-Plaza 

otel. 

With murder cheap, and with criminals scornful of human life, Gen- 
eral Needham stated that most cities and towns of this State are fight- 
ing the menace with police forces that are equipped and trained “to 
arrest drunks, or quell street corner fist fights, but are helpless in the 
face of modern crime.” 
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To combat crime as it now exists—and even flourishes—the great 
need of all these cities and towns is schooling for police officers and 
radio-equipped cruising cars, General Needham declared. ‘ : 

No city but Boston has any school at the present time for its police, 
the general revealed, and only 52 of the 355 cities and towns have radio- 
equipped cars. ’ i 

“You wouldn’t send an army into the field without training,” Gen- 
eral Needham said, “yet we send our police to work without training of 
any kind. In most cities and towns an officer is appointed to the force 
and is immediately given a gun, a club and a badge, and told to ‘patrol 
Main Street.’ ; 

“He takes his equipment and walks down the street without further 
ado. And the minute he steps out, he is the most dangerous man on that 
street—with a gun he doesn’t know how to handle, and the authority of 
a badge whose full significance he doesn’t understand.” 

There are 12,000 municipal policemen and a mere handful of 260 
State troopers in Massachusetts, he pointed out. 

He not only cited proper schooling as an absolute necessity of com- 
petent police work in Massachusetts, but emphatically declared that the 
schools must make adequate provisions to qualify none but really intelli- 
gent men for the forces. 

The State police, he said, take beginners for a three months’ school- 
ing in all fundamental branches of police work, including knowledge of 
criminal law, laws of evidence, horsemanship, etc. They insist on a 
further apprenticeship of three months before the student is really quali- 
fied. Meantime, his general intelligence is established. 

With regard to radio, he stated that police cruising cars without 
such equipment are today “absolutely useless.” 

“The problem of the criminals of this present era is acute,” he said. 
“They have learned to use guns, and they have absolutely no regard for 
human life. 

“In Fitchburg, recently, they shot and killed a man without com- 

punction, on a street near Main Street, because he refused to get into a 
car and be robbed. And they put a bullet through the back of a by- 
stander who tried to help him. 
; “Hundreds of criminals who were in the bootlegging business, mak- 
ing easy money, are thrown out of it. You don’t think they’re going to 
go to work digging ditches, do you?—No, they’re not. They’re going 
to find other criminal ways of making easy money.” 


GENERAL NEEDHAM’S BILL. 


_ _An Act providing for the Establishment in the Department of Pub- 
lic Safety of a Board of Police Training and Education. 

Chapter twenty-two of the General Laws as appearing in the Ter- 
centenary Edition thereof, is hereby amended by adding at the end there- 
of the two following new sections:— 

° Section 13. There shall be a board of police training and education 
in the department, consisting of the commissioner as chairman, and one 
district attorney, three chiefs of police of cities or towns and two mem- 
bers of the state police, all of whom shall be appointed by the commis- 
sioner. Each appointive member shall serve for a term of five years 
from the date of his appointment, except that the terms of the persons 
first appointed hereunder shall be so designated by the commissioner that 
the terms of two members will expire each year. Any vacancy occur- 
ring in said board shall be filled by the commissioner for the unexpired 

rm, and if any member ceases to hold the office qualifying him for 
membership on the board as above provided, he shall thereupon cease to 
be a member thereof and a vacancy shall be deemed to have been cre- 
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ated hereby. The board shall make provision for the establishment and 
conduct of a school of instruction and training for police officers, and 
may make rules and regulations for the conduct and discipline of said 
school. It shall grant a certificate of qualification in police training and 
education to police officers satisfactorily completing the courses pre- 
scribed. The necessary expenses of the board incurred in the perform- 
ance of its duties shall be paid by the department. Such clerical and 
other assistance as may be required by the board shall be assigned to 
it by the commissioner. 

Section 14. A city or town and the metropolitan district commis- 
sion may assign candidates for appointment to its police force and mem- 
bers of its regular or permanent police force to attend said school with- 
out loss of their ordinary salaries. The maintenance of persons at- 
tending said school and other expenses connected with the establishment 
and conduct of said school shall be paid by the department. 

Section 2. Chapter one hundred and forty-seven of the General 
Laws is hereby amended by inserting after section eight the following 
new section:— 

Section 8A. Except in Boston, no person shall be appointed, on or 
after January first, nineteen hundred and thirty-five, to the regular or 
permanent police force in a city or town, or as a member of the metro- 
politan district commission police, unless he has received a certificate of 
qualification in police training and education as provided in section thir- 
teen of chapter twenty-two. Nothing contained in this section shall pre- 
vent a city or town or the metropolitan district commission from sub- 
jecting appointees to the police service therein to such other and fur- 
ther instruction as it may deem advisable. 





OF MEASURES BY TITLE UNDER THE 
I. & R—THE OPPOSITION AND SUB- 
STITUTE BILL SUGGESTED. 
The Secretary of the Commonwealth (in H. 137 and H. 138) makes 
the following recommendation: 





“Article XLVIII of the Amendments to the Constitution, Gen- 
eral Provisions, III, Form of Ballot, provides for the form in 
which questions relating to amendment to the Constitution or 
laws submitted to the people shall be printed on the ballot. Under 
the present law the Attorney-General has not authority to con- 
dense these questions. It is my belief that such questions should 
be more briefly expressed. I therefore recommend an amendment 
to that part of the Constitution above mentioned by striking out 
in the first paragraph the words ‘a description to be determined 
by the attorney-general’ and inserting in place thereof the words: 
—its title——by striking out in the second paragraph the word 
‘description’ and inserting in place thereof the word :—title,—and 
by striking out in the third paragraph the word ‘description’ and 
inserting in place thereof the word:—title.” 


The reasons against this plan were stated in the QUARTERLY for 
February, 1933, pp. 76—77. 
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SUGGESTED SUBSTITUTE FOR SENATE 138. 
(Submitted to the Committee on Constitutional Law, January 24, 1934.) 


AN ACT TO PROVIDE THAT QUESTIONS ON BALLOTS MAY 
BE MORE BRIEFLY AND INTELLIGIBLY EXPRESSED. 


Section 1. Questions submitted to the voters under Article 58 of the 
Amendments to the Constitution shall (may) describe the law or the con- 
stitutional amendment to be voted upon by a description incorporated by 
reference and shall (may) be printed on the ballot substantially as fol- 
lows: 


“Shall an amendment (or a law) a description of which is 
printed below and numbered which was approved (or disap- 
proved) by the General Court by a vote of in favor and 

against, be approved?” 


Section 2. This act shall take effect upon its passage. 


NOTE. 


If the legislature has any doubt as to the constitutionality of this act, 
an advisory opinion may be requested from the Justices of the Supreme 
Judicial Court. I do not believe there is the slightest doubt of its consti- 
tutionality in view of the time-honored practice in all kinds of legal doc- 
uments of “incorporation by reference”. 


F. W. GRINNELL. 
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Che Commonwealth of Wassachusetts 


DeceMBER 14, 1933. 
To the Honorable Senate and House of Representatives. 
We have the honor to transmit the following report of 


the Special Crime Commission, in accordance with chap- 
ter 54 of the Resolves of 1933. 


Respectfully submitted, 
FRANK L. SIMPSON, Chairman. 


DANIEL J. LYNE. 
CHAS. H. COLE. 




















~— —— — — 








CONTENTS. 


Part I. 
Introduction . 
Part II. 
Suminary of Certain Investigations and Studies: 
Persistent Offenders , 
Analysis of Dispositions of Cases of C erts 1in Serious Offences: 
Offences Against the Person 
Offences Against Property . 
Analysis of Appeals in Criminal Cases 
Illicit Sale of Liquor 
Shoplifters 
Narcotics : 
Houses of III Fame 
Lotteries 
Slot Machines 
Part III. 
fecommendations relating to Law Enforcement Agencies: 
Police 
Public Prosec utors 
District Courts 
Part IV. 
Recommendations relating to the Jury and Bail Systems, War- 
rants and Petty Offences: 
The Grand Jury 
The Jury 
Bail 
The Case of Charles Hoffman 
Warrants and Search Warrants 
Petty Offences 
Conclusion 
APPENDICES. 
Appendix A. — An Act relating to Gambling Devices . : 
Appendix B. — An Act relating to the Seizure and Forfeiture of 


Certain Moneys 


PAGE 


96 
96 
113 
118 


127 
127 
138 
149 
155 
166 
168 
171 








6 SENATE — No. 125. (Jan. 


Appendix C. — An Act to establish a Metropolitan Police Com- 
mission 

Appendix D. — An Act creating Judicial Circuits 

Appendix E. — An Act to create a Judicial Body for Reviewing 
Sentences and to avoid Double Trials on the Facts in 
Misdemeanor Cases in the District Courts and Municipal 
Court of the City of Boston : 

Appendix F. — An Act relating to Juries 

Appendix G.— An Act Clarifying the Law relative to ‘Pro- 
fessional Bondsmen 

Appendix H. — An Act relative to Apyrov al of Suretios i in Certain 
Bail Cases 

Appendix I. — An Act to create a Lien . on Real Estate offered 
as Security in Certain Bail Cases 

Appendix J.— An Act relative to the Conditions in Certain 


Bail Bonds 

Appendix K.— An Act relative to Action and Judgment on 
Recognizances 

Appendix L. — An Act concerning the § Service of Search W ar- 


rants and of Warrants for Arrest 
Appendix M.— An Act to provide for the Now Criminal Dis- 
position of Charges for Violation of Certain Motor Vehicle 
Laws and Rules and Regulations 


PAGE 


177 
183 


189 
196 


205 


208 


211 























1934.] SENATE — No. 125. 7 


Che Commonwealth of Wassachusetts 


REPORT OF THE SPECIAL CRIME COMMISSION. 


PART I. 


INTRODUCTION. 
Following a special message by the Governor to the 
Legislature, dated July 13, 1933, chapter 54 of the Re- 


solves for 1933 was adopted and was approved on July 
22 of this year. That resolve is as follows: 


RESOLVE PROVIDING FOR AN INVESTIGATION BY A SPECIAL UNPAID 
CoMMISSION RELATIVE TO THE PREVALENCE OF CRIME AND 
MEANS FOR THE SUPPRESSION THEREOF. 

Resolved, That an unpaid special commission, consisting of three 
persons to be appointed by the governor, is hereby established to make 
a thorough investigation into the practice and procedure followed 
throughout the commonwealth in the apprehension, conviction and 
punishment of gangs, gangsters, racketeers and other persistent vio- 
lators of the law, persons engaged in the operation of pools and lot- 
teries, slot machines, clubs dispensing intoxicating liquors, so-called 
speakeasies, and other illegal practices, and persons who have been 
frequently and repeatedly brought before the courts of the common- 
wealth and not punished, in order to determine the causes for failure 
to punish; to place the responsibility for the existing evils in these 
connections; to devise measures for improving the law in regard to 
such matters; to improve the respect for law and to eradicate the 
existing evils in the present system of criminal practice and procedure; 
and to consider other related matters contained in the message of the 
governor dated July thirteenth of the current year, printed as current 
house document numbered fifteen hundred and seventy-eight. Said 
commission may hold hearings, shall be provided with quarters in the 
state house or elsewhere, may require by summons the attendance and 
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testimony of witnesses, may administer oaths, may require the pro- 
duction of books and papers pertaining to any matter under investi- 
gation, and may expend for clerical and cther assistance and expenses 
such sums, subject to appropriation, not exceeding, in the aggregate 
ten thousand dollars, as may be approved by the governor and council. 
The commission shall report to the general court its findings and its 
recommendations, together with drafts of legislation necessary to 
carry such recommendations into effect, by filing the same with the 
clerk of the senate on or before the first Wednesday in December of 
the current year, and at the same time shall file a copy thereof with the 
governor. 


In pursuance of said resolve the Governor appointed 
to the Commission Frank L. Simpson, Esq., Gen. Charles 
H. Cole, and Daniel J. Lyne, Esq. The Commission 
qualified and organized on August 1, 1933, choosing Frank 
L. Simpson, Esq., as chairman. Subsequently the Com- 
mission engaged the services of James J. Ronan, Esq., 
as counsel, James J. Caffrey, Esq., as associate counsel, 
and Morris Ploscowe as statistician. 

The fact that the Commission was directed to report 
on or before the first Wednesday of December in this year, 
and that the sum of $10,000 was appropriated for the ex- 
penses of the Commission, indicate that the scope of the 
investigations was not intended to be as broad as is sug- 
gested by a first impression of the language of the resolve. 
This led to a careful consideration of the terms of the 
resolve and the formulation of a policy by the Commis- 
sion. 

It is apparent, from a consideration of the element of 
time and of the amount appropriated for the Commis- 
sion’s use, that it was not the purpose of the Legislature 
to direct the Commission to make such investigation 
and to endeavor to procure such evidence as to lead to 
the fixing of personal responsibilities or to prosecutions 
against individuals; nor was it the purpose to authorize 
a general crime survey of the scope and extent which such 
surveys are commonly understood to involve. 

A brief recital of the time consumed in and expenses 
of crime surveys in other parts of the country amply 
demonstrate that no such purpose could have been con- 
templated. 
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The Missouri crime survey was begun on April 1, 1925, 
and was not completed until early in 1926, at a cost of 
approximately $75,000. It was confined to a study of the 
administration of the criminal law and to making recom- 
mendations for the betterment of such administration, and 
the Commission chose one county in each of the judicial 
circuits of the State for the purposes of its survey. 

The Illinois crime survey began in February, 1926, and 
was not concluded until 1929, at a cost of approximately 
$100,000. 

The New York Crime Commission began its investiga- 
tions in 1926. The Commission was established to last 
for one year, but its activities were extended from year 
to year until 1930. The original appropriation was 
$100,000, and $50,000 was appropriated annually for the 
next four years. The total expenses of the Commission 
were slightly over $300,000. 

The Cleveland crime survey was begun in February, 
1921, and concluded in June of that year, at a cost of 
approximately $38,000. The survey was confined to the 
city of Cleveland, and consisted, generally speaking, of a 
survey of matters of administration of the criminal law, 
of much the same character as that which was author- 
ized by chapter 54 of the Resolves of 1933. 

The language of the resolve indicates that the mandate 
to this Commission was merely to investigate into the 
practice and procedure followed in the administration of 
the criminal law and to determine whether that practice 
and procedure, using these terms in the broadest sense, 
were adequate to present-day conditions; and if not, the 
Commission was directed to undertake to recommend 
measures to improve such procedure and to increase 
respect for law. 

It was as a result of the foregoing considerations that 
the Commission determined the scope of its investigations 
and the policy to be pursued in conducting them. 

While the resolve seems to assume the existence of 
“gangs, gangsters, racketeers and other persistent viola- 
tors of the law, persons engaged in the operation of pools 
and lotteries, slot machines, clubs dispensing intoxicating 
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liquors, so-called speakeasies, and other illegal practices,”’ 
and while the existence of such criminals and crime agen- 
cies is a matter of more or less common knowledge, the 
Commission has felt obliged to satisfy itself as to the 
prevalence of the conditions referred to in the resolve. 
In doing so the Commission has been fully aware that it 
could not undertake to conduct investigations in all parts 
of the Commonwealth nor to such finality as to enable it 
to accumulate evidence to lay before public prosecuting 
agencies. In pursuance of this phase of its activities the 
Commission has conducted investigations in some of the 
larger cities, sufficiently scattered geographically to be 
representative, and in certain areas of the Commonwealth 
in which it was apparent at an early stage of our inquiry 
that menacing conditions existed. In making these in- 
vestigations the Commission has felt at liberty to do so in 
such fashion and under such conditions as should most 
surely and expeditiously satisfy the Commission of the 
facts. 

The Commission held a public hearing in the city of 
Boston, which was widely advertised, and which was 
held for the purpose of affording opportunity to any 
citizen, whether a public official or not, to give informa- 
tion and to make any suggestion or recommendation he 
might desire to make. This was the only public hearing 
held, because the Commission did not feel that public 
hearings as a general policy would be of any material 
assistance to it, either in determining the existence of 
crime conditions or of the incidents of practice and pro- 
cedure in the administration of the criminal law; and 
this conviction was sustained by the experience had at 
the one hearing above referred to. Questionnaires were 
sent to responsible heads of the police departments, to the 
district attorneys, to the presiding judges of the district 
courts, to bar associations, and to other and representa- 
tive citizens. Various conferences have been held with 
many persons who are familiar with crime conditions 
and the details of practice and procedure, and the appre- 
hending, prosecuting and punishing of criminals. Where- 
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ever desired by those who have conferred with the Com- 
mission these conferences have been confidential. As 
hereinbefore stated, so far as concerns the existing con- 
ditions of criminal activity, especially that of the pro- 
fessional criminal, the Commission has acted upon the 
policy that its only concern was to satisfy itself as to 
those conditions. While the resolve provides that the 
Commission may summons ‘‘the attendance and testi- 
mony of witnesses, may administer oaths, may require 
the production of books and papers pertaining to any 
matter under investigation,” it contains no provisions 
such as those contained in the Acts of 1919, chapter 
223, establishing the Judicature Commission, and fixing 
a penalty for the failure of witnesses to appear and for the 
giving of false testimony. The absence of the coercive 
provisions above referred to has not, however, resulted 
in embarrassment or serious difficulty in obtaining suf- 
ficient evidence to warrant the Commission in making 
its findings, on the basis already indicated. 

Specific findings will hereinafter be made with respect 
to the several aspects of the Commission’s investigations. 
Speaking generally, the Commission is satisfied that, 
while conditions in this Commonwealth may not be as 
serious as they are currently reported to be in other parts 
of the country, particularly with reference to the larger 
and more centrally composed gangs of professional 
criminals, there clearly exist in various parts of the Com- 
monwealth groups or gangs of professional criminals 
engaged in selling drugs, importing and selling liquor, 
operating gambling enterprises of various sorts, commit- 
ting burglaries, robberies and even murder. Not only 
does this condition exist to a menacing extent, but the 
connection between the professional criminal and some 
political office holders constitutes a direct threat to the 
peace and security of the people of the Commonwealth. 

A serious aspect of this threat is the apparent 
contempt of the organized gangster for the agencies of 
law enforcement. This attitude of contempt, we feel, is 
based not only upon the inadequacy of our present law 
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enforcement agencies, but upon the feeling, justified in 
far too many instances by actual experiences, that financial 
or political influence may be had for the protection of 
the illegal enterprise. This aspect of the crime threat 
annot be too strongly emphasized, for the reason that 
unless efficient and drastic remedies are provided, de- 
velopments here of criminal activity may well result in 
far more serious conditions than now exist. Already a 
determined rivalry between small gangs or their leaders 
in some cities, and ambitious plans in process of negoti- 
ation with leaders in other cities, promise more efficient 
and better organized criminal agencies and the pos- 
sibility of gang warfare. 

The Commission has not been concerned to determine 
the precise causes of the rise and development of what is 
commonly called the gangster or the racketeer; nor has 
it felt inclined to speculate what the activity of the 
criminal element will be upon the repeal of prohibition. 
There is a considerable body of intelligent opinion that 
the activities of this element will be turned more to the 
business racket and to kidnapping than has been true 
heretofore. There is also opinion that their activities 
will turn more to robbery, burglary, gambling, the house 
of ill fame, soliciting and the narcotic trade. Whatever 
may be the prospect, the fact is that there are organiza- 
tions of professional criminals. There are leaders who 
have assembled about them groups engaged in criminal 
enterprises as a business and on a considerable scale. 
Efforts to curb these activities and to apprehend and 
punish the offenders have been notoriously ineffectual. 
The Commission has collected a list of crimes of a major 
sort committed within recent months and which remain 
unsolved. It would be no cause for serious criticism 
that now and again perpetrators of serious crimes were 
not detected and apprehended. The failure, however, 
is not the isolated case, — it is almost the rule. 

The Commission has no desire to exaggerate the 
seriousness of the situation. It is satisfied, however, and 
feels that it is its duty to state, that there is a serious 
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breakdown of the law enforcement agencies of the Com- 
monwealth in dealing with the situation, which differs 
from that of fifty, or even twenty-five years ago, not in 
degree alone but in kind. This Commission feels that 
the time has come when it will no longer suffice to at- 
tempt to patch up and repair the existing machinery. 
There is much of it that has outlived its usefulness, how- 
ever useful it may have been when new. New machin- 
ery must be installed to meet the threat of organized 
professional criminalism, equipped as it is not only with 
money but with high-powered automobiles, machine 
guns, aeroplanes and speed boats. 

Still speaking generally, and with little concern for 
scientific precision, the law enforcement agencies of the 
Commonwealth may be classified into three groups, as 
follows: the police, the prosecuting attorneys and the 
courts, including the jury, probation and bail systems. 

The immediate contact of the criminal with the law is 
with the policeman. Upon the efficiency of the police, 
therefore, depends to a very large extent the security of 
the people against the depredations of the criminal. In 
this Commonwealth there are divers police agencies, 
among which are the State Police, the metropolitan police, 
and the numerous municipal police departments, not to 
mention the agents of the Motor Vehicle Registry and 
minor police agencies, such as game wardens and others. 
The personnel of these numerous departments exceeds 
12,000 men, and the cost of their maintenance and opera- 
tion is in excess of $16,000,000 a year. Each department 
is independent of every other. While the State Police 
under the present law have authority to investigate and 
to act with respect to criminal conditions anywhere in 
the Commonwealth, it is the tradition and policy of the 
State Police not to interfere within the areas of the local 
departments except at the request of the latter; and local 
jealousies and other influences preclude the invitation 
except in very unusual cases. The result has been that 
the State Police Department, with its personnel of 260 
men and a detective bureau of 22 men, and costing ap-. 











14 SENATE — No. 125. [Jan. 


proximately $1,900,000 a year, has generally engaged in 
investigation within the area of local departments only 
when requested so to do. 

Many of the local departments are not only inefficient, 
and inadequately equipped, but are subjected to political 
control, and in some places apparently are permeated by 
graft. 

In the city of Boston the continued existence of places 
in which gambling of various sorts takes place, the mainte- 
nance of slot machines, the operation of nigger pool 
games, and the uninterrupted running of elaborate speak- 
sasies have been startling to this Commission. Equally 
disturbing has been the extent to which rum runners 
have been able to conduct a very large and lucrative busi- 
ness on Cape Cod and in cities in the various parts of the 
Commonwealth, with an accompaniment of murder and 
other serious crimes. It is instantly apparent that the 
law enforcement of our present police systems is de- 
centralized and established upon a basis that affords the 
greatest facility for corrupt influence of every sort. 

We would not be understood as saying or believing that 
all police officers or officials, or even that a majority of 
them, are dishonest or susceptible to corrupt influences. 
We believe the contrary to be true. We do, however, 
believe that there is an amount of corrupt influence 
actually being exercised to make our present police sys- 
tems entirely inadequate. It has been made patent to 
this Commission that enough dishonesty exists to slow 
down and even to stall the machine, if our present set-up 
can be dignified by such a term. And even if a major 
volume of dishonesty of one sort or another did not 
exist, decentralization of police agencies, with the vary- 
ing degrees of efficiency or inefficiency that must result 
from lack of adequate financial equipment and technical 
training of personnel, seems to be the antithesis of the 
organization that ought to be had in this day to cope 
with the well-financed and capable management of profes- 
sional criminalism. Police units established on the basis 
of the horse and the individual messenger cannot be said 
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to be adapted to the means of transportation and com- 
munication which are available today to both the police 
and the criminal. 

The present system of organization of our District 
Courts, of which there are 72 in the Commonwealth, ex- 
clusive of the Municipal Court of the City of Boston, 
presided over from time to time by 230 judges and special 
justices, many of the latter of whom also are from time 
to time engaged in the trial of cases, in the opinion of 
this Commission and upon the facts disclosed to it, is 
inadequate, under present-day conditions, and, more- 
over, is a system which in its actual operation sometimes 
itself contributes to disrespect for law and the courts. 
Having in mind our experience with full-time judges re- 
ceiving adequate compensation, in our Superior and Su- 
preme Judicial Courts, it seems to the Commission that 
the time has come when serious consideration must be 
given to the question whether we should longer endure 
the experiences which we have had with the functioning 
of some of our inferior courts. So far as the Commis- 
sion can discover there has been no complaint or criticism 
of the fashion in which the judges of the Superior or Su- 
preme Judicial Courts have conducted themselves, cer- 
tainly so far as concerns what may be termed the motive 
of their functioning. So much cannot be said of all of 
the District Courts. There is a widespread belief that 
in some instances favored attorneys have been able to 
obtain disposition of cases against the public interest in 
these courts. The record of the disposition of cases of 
offenders repeatedly brought before these courts can 
in the nature of things result only in disrespect for law 
and in embarrassing the conduct of the warfare on gang- 
dom. The postponement and continuance of cases by 
special justices who are paid a per diem fee for a full day, 
whether they sit one hour or five hours in a day, con- 
stitute a condition of more serious import than a waste 
of public money. It seems to us that the practice of the 
criminal law by men who at times preside over the 
criminal courts can no longer be tolerated. 
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The conditions under which district attorneys function 
in some of the districts of the Commonwealth, because 
of the pressure of far more cases than they can try, con- 
stitute a serious obstacle to the expeditious, efficient and 
dignified administration of the criminal law. Complaint 
has been frequently voiced at the fashion in which dis- 
trict attorneys dispose of cases appealed from the lower 
courts and those initiated before the grand jury. It is a 
well-known fact that in our larger districts ‘‘ bargain 
days’’ are held, and indeed must be held if the criminal 
lists are not to become hopelessly congested. Appeals are 
frequently taken from lower courts for no other purpose 
than to bargain with the district attorney over the ques- 
tion of sentence. Parties and their counsel know full 
well that the district attorney will be forced to bargain. 
The district attorneys’ offices are inadequately equipped 
to undertake investigation of crimes, in the first instance, 
and there has been no adequate supervision of these of- 
fices or co-ordination of them under centralized control. 
Here, as in the police departments, organized professional 
criminalism is confronted by isolated units, operating 
independently of one another, and organized upon a 
haphazard basis too frequently dictated by political con- 
siderations and ambitions. 

Serious question has been raised from time to time, and 
it seems that the time has come when it should be an- 
swered, whether the expensive and dilatory process of 
putting cases before grand juries ought longer to be con- 
tinued. The evidence is overwhelming that grand juries 
generally indict when the district attorney wants them 
to indict, and fail to indict if the district attorney ad- 
vises against it. 

Generally speaking, it is a waste of money, and a cause 
of delay in the disposition of complaints, to present all 
felony cases to the grand jury, and no valid reason can 
be perceived why the district attorney should not in 
most of these cases file an information or present his 
evidence to a judge of a District Court or of the Superior 
Court on application for a warrant. If objection be raised 
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that the Superior Court is now too busy, the answer is 
that the court can be engaged in no more important 
business in these days than in administering the criminal 
law. If it be thought that too much power would be 
given to district attorneys if they were permitted to file 
an information without submission of evidence to a 
grand jury, it would be easy to adopt safeguards against 
possible abuse of power and measures of responsible 
supervision such as will be recommended herein. The 
grand jury might be preserved for use in those cases to 
which it is suited by providing for the summoning of a 
grand jury by any judge of the Superior Court. 

There seems to be even less reason for the intervention 
of the grand jury in cases in which a District Court judge 
has held an accused person after a full hearing in open 
court on the question of probable cause. A finding of 
probable cause should operate as an information so as 
to put the accused to his trial in the Superior Court. Not 
only would time and money be saved, but opportunity for 
‘fixing’ the case, a not infrequent incident of present 
practice, would at least be diminished. 

Events of recent months have centered attention upon 
palpable defects in the jury system. These events have 
caused some undoubtedly sincere and earnest people to 
advocate that the system be abolished, and that trials 
by judges or boards be substituted. So far as concerns 
the administration of the criminal law, the Commission 
does not sympathize with this suggestion. It may be 
conceded that the jury system at its best is not perfect, 
but if properly administered, its defects are those of 
fallible human nature. Neither has the Commission 
sympathy with the suggestion for the establishment of 
intelligence or property tests. The theory of the system 
is that judgments of fact should be rendered “‘by the 
country.” If that could be had, free from corrupt in- 
fluences, we feel that justice would generally be done. 
The difficulty as we see it lies in the present methods of 
selecting the jury panels. Instead of a selection by 
chance from the eligible list of voters, too frequently 
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design enters into the preparation of the lists from which 
the panel is drawn. Some men get on to the jury panels 
and others keep off them because they want to be put on 
or kept off, as the case may be. Professional jurors, 
those who wish to serve in order to get the pay or for 
other motives, are found on our jury panels. Conversely, 
men who are qualified to serve succeed in keeping off 
the lists because of business engagements or interests 
and a lack of sufficient public spirit to contribute their 
share of sacrifice for the public good. If the selection of 
jury panels were made strictly by chance, and provision 
were made to prohibit too frequent service so as to spread 
the service over a greater number of eligible voters, much, 
we believe, would be accomplished; “‘fixing”’ of juries 
would be made more difficult and more dangerous; the 
professional juror would be eliminated; and the jurors 
selected would be more representative of the country. 
As matters stand now, the selection of the petit jury 
from the panel and the determining of qualifications within 
controlling statutes are judicial functions. We believe 
that the selection and the examination of the panel are 
also judicial functions. We therefore submit hereinafter 
recommendations which may seem at first impression 
somewhat drastic. They are based, however, upon the 
certain fact that present and past experience has been 
unsatisfactory and harmful. To place the mechanics 
of the system under control of the courts will undoubtedly 
improve the system and holds out the promise of eradi- 
cation of the principal abuses. 

The importance of probation in the administration of 
criminal justice is not generally appreciated. _Massachu- 
setts was the first community in the world to adopt a pro- 
bation system, the use of probation as a corrective instru- 
ment having originated in Boston some fifty years ago. 
Some idea of the relative importance of probation in the 
handling of crime may be gained from a comparison 
of the following figures: The total prison population of 
the State was recently stated by the Commissioner of 
Corrections to be 2,735; the records of the Board of Pro- 
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bation show that in 1932 over 30,000 adults were placed 
on probation in Massachusetts. It is apparent that pro- 
bation is an indispensable instrument in the handling of 
our crime problem, and that without it our prisons 
would be hopelessly inadequate. 

Probation is not, however, a suitable correctional de- 
vice for persistent criminals. Our investigation has dis- 
closed that of the defendants placed on probation for the 
year 1932, 60 per cent had at least one previous convic- 
tion; one-third of these defendants with previous records 
had violated a prior probation and had been surrendered 
for the violation. Examining particular cases, we find 
in some of them the use of probation for persons having 
serious criminal records. We fully appreciate that every 
ease should be considered as an individual matter, and 
that only the judge before whom a case is tried can ade- 
quately give it this consideration, but we nevertheless 
believe that probation should be used more sparingly in 
the cases of persons with previous criminal records than 
it has been by some judges in the past. 

There has been some criticism made to us concerning 
the qualifications of certain probation officers. It is a 
difficult and delicate task to start afresh an individual 
who has been convicted of crime, and this task should be 
entrusted only to men and women who are qualified for 
it by training and experience. All probation officers are 
appointed by the judges of the courts in which they serve. 
Occasionally judges have appointed as probation officers 
relatives or friends who needed a job, and the necessity 
of suitable training and experience for the position has 
been disregarded. We believe that the selection of pro- 
bation officers for each court by the court itself should be 
continued, for a judge should know and have confidence 
in the persons to whom he entrusts the supervision of his 
probationers. We also believe, however, that such ap- 
pointments should be subject to confirmation by some 
central body, so that past mistakes in the selection of pro- 
bation officers may not be repeated. 

Recent events have brought into sharp outline defects 
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in the bail system as it now exists. Undoubtedly admis- 
sion to bail must be fairly flexible and not surrounded 
with too stringent restrictions. It must be prompt and 
just, both to the accused and to the State. Inordinate 
delay or excessive bail could easily become an instrument 
of oppression and a reproach to the administration of the 
law. On the other hand, the system should not be so 
lax as to afford no security to the State and to amount 
to little more than a license fee for further criminal 
activity. 

We have not been able to make a complete survey in 
all parts of the Commonwealth, but from the investiga- 
tions we have been able to make we have become satis- 
fied that there are some defects in the bail system which 
ought promptly to be remedied. These will more fully 
be discussed later in this report where recommendations 
are made of legislation to remedy such defects. 

It goes without argument that some action ought to be 
had to prevent the acceptance on bail bonds of worth- 
less sureties, whether individuals or corporations. It is 
equally obvious that, so far as possible, when real estate 
is the property offered as security, as so commonly is the 
case, such examination should be made as to afford bet- 
ter assurance than we now have that there is security 
equal to the amount of the bail and that that security 
shall not be impaired. The principal difficulty with the 
bail system as we see it is not one inherent in the system 
itself, but lies in a laxity in the working of it. Various 
efforts have been made in the past to improve the system, 
some of which have had very beneficial results; but 
there is more which ought to be done. Recommenda- 
tions looking to further improvements in the bail system 
will be made later in this report. 
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PART II. 


SUMMARY OF CERTAIN INVESTIGATIONS AND STUDIES. 


We submit herein summaries of some of our investi- 
gations and studies. 


PERSISTENT OFFENDERS. 


In his message to the Legislature, the Governor com- 
ments on the criminal records of twenty persistent of- 
fenders. His Excellency indicates briefly that these in- 
dividuals managed to escape the toils of the law on many 
serious criminal charges. The examination of the records 
of professional criminals is a fair means of determining 
the efficiency of the machinery of criminal justice. 
Through their frequent contacts with police, prosecutors, 
courts and probation agents, persistent offenders learn 
the weaknesses in the machinery of law enforcement. 
They may be expected to ‘“‘know the ropes” and to take 
advantage of the loopholes which exist. If it can be de- 
termined from their records by what methods such crimi- 
nals escape, then an examination of these methods should 
disclose the weaknesses in our criminal law enforcement. 

Such a study is especially important because the crime 
from which this Commonwealth has most to fear is the 
work of individuals who for one reason or another have 
chosen crime as a career. If our law enforcement ma- 
chinery is ineffective in catching, convicting and confining 
the professional criminal, the people of the Common- 
wealth are not receiving the protection of life and prop- 
erty they have a right to expect. Any immunity of 
habitual criminals is the more serious because of the 
influence on the juvenile offenders from whom their ranks 
are usually recruited. 
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The following report is a study of the records of eighty 
persistent offenders to determine how the law enforce- 
ment machinery has dealt with them. With few excep- 
tions, every one of these offenders came before the courts 
during the year September, 1932, to September, 1933. 
Of these eighty persistent offenders, twenty are the so- 
called ‘‘publie enemies” referred to in the Governor’s 
message. The facts recorded are from the records kept 
by the Massachusetts Board of Probation and from the 
Bureau of Identification of the Department of Public 
Safety. 

These eighty offenders have appeared before the courts 
from nine to one hundred and three times each, for all 
kinds of offences. Only the more serious charges against 
them will be considered in this analysis. They have 
been charged with a total of 912 offences, as follows: 


Homicide! . . . ; : ; . : ; : 14 
Assault and battery. i . 1038 
Driving under the influence? ; ; : 31 
Larceny ; . 824 
Robbery . , ; ; : 59 
Breaking and entering ‘ ; . : . 154 
Larceny of auto? . ; ae 
Forgery 4 : ; F ‘ 12 
teceiving stolen goods ; : ; 18 
Carrying concealed weapons. - . 
Violations of narcotic laws . 16 
Violations of liquor laws. : ; ; a 


Miscellaneous offences 5 : : . 
! Includes murder, manslaughter, assaults with intent to kill. 

? Includes operating to endanger 

3 Includes misappropriation of auto, using auto without authority, etc. 

* Includes uttering forged instruments. 

5 Includes rape, abuse of female child, kidnapping, unnatural act. 








—— — 








— —— 
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These 912 charges were finally disposed of as follows: 








| Number.| Per Cent. 











Dismissed - me ‘ P ; ' ; , ‘ ‘ . 118 12.9 

Nol pros . » ; ‘ ‘ ; ; ; ‘ 27 3.0 

No bill . . ; ‘ ; ‘ ‘ 29 3.2 
Acquittal . ‘ . ‘ ‘ 113 12.4 

On file . é : ; ‘ ‘ 136 14.9 
Suspended sentence ‘ . ‘ . : 51 5.6 
Probation ; 5 5 ; ; | 130 14.2 
Prison sentence 228 24.9 | 
Fine | 54 5.9 | a 
No record and pending , ‘ i 26 3.0 











Sentences of one kind or another were imposed on 463 
charges, as follows: 











Number. Per Cent. 








Suspended ; ‘ : ; ; ‘ , ‘ ? i | 51 11.0 
Probation . ; ‘ : ‘ ‘ : , ‘ ‘ | 130 | 28.1 
Prison | 228 | 49.2 
Long term | 61 13.2 
Reformatory 18 | 3.8 
Short term or juvenile ‘ : : ; ‘ : | 149 | 32.2 
Fine . . , ; ‘ : , ; ‘ ‘ ‘ , | 54 | 11.7 
Total sentences . . F ; : . ; | 463. | 100.0 








The outstanding fact which is evident from the first of 
the above two tables is that in only 30.8 per cent of all 
the charges was there any sentence of fine or imprison- 
ment which actually was carried out. If we may gen- 
eralize from these eighty cases, a persistent offender has 
almost seven chances in ten of escaping any effective 
penalty when charged with a serious crime. 

It is not because these criminals are tried and found 
“not guilty” that they so frequently escape any effective 
treatment. Acquittals after trial represent only 12.4 per 
cent of the dispositions. In a slightly larger percentage, 
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12.9 per cent, the defendants were charged with crime in 
the District Courts and the cases against them dismissed 
without any court action being taken. In another 6.2 per 
cent the charges were either “‘no billed”’ or ‘‘nol prossed”’ 
when they were carried to the Superior Court. Of all the 
charges, 14.9 per cent were placed on file. It is impos- 
sible to say from the records whether these cases were 
placed on file before or after conviction. A considerable 
number of them must have been placed on file after con- 
viction, which would indicate that despite a finding of 
guilt (and sometimes two findings of guilt) the court did 
not believe that any action should be taken for the pro- 
tection of society from such offenders. 

Of all the dispositions, 19.8 per cent were suspended 
sentences and probations, in which no committment fol- 
lowed. If all the dispositions in which we are sure that 
a conviction was obtained be added up, we find that pro- 
bations and suspended sentences represent 39.1 per cent 
of the total. In other words, in these serious charges 
there appears to be about one chance in two that the de- 
fendant will not be convicted at all. Even if he is con- 
victed, there are about two chances in five of his escap- 
ing a fine or imprisonment. There appear, therefore, to 
be only about three chances in ten that a defendant 
charged with serious crime will be fined or imprisoned. 

Even if the persistent criminal is sentenced to impris- 
onment, the probability seems to be that he will receive 
a sentence of less than one year. Of the 228 prison sen- 
tences inflicted for these 912 charges, there were only 61 
sentences of one year or more to the State Prison, House 
of Correction, ete. There were 18 sentences to the 
Massachusetts Reformatory for indefinite periods of not 
more than five years. There were 149 sentences for 
short terms of less than one year or to juvenile institu- 
tions. It therefore appears that short sentences were the 
rule rather than the exception, when one of these of- 
fenders was sentenced to imprisonment. 

The conditions surrounding the various dispositions by 
which these criminals have escaped punishment will now 
be examined in greater detail. It has been noted that 
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12.4 per cent of the prosecutions for serious crimes against 
these offenders were dismissed. The great bulk of the 
dismissals, all but two, were in the District Courts. It is 
possible that the character of police activity in the early 
stages of the prosecution was in part responsible for the 
large percentage of dismissals in the lower courts. This 
Commission has learned that a large number of prose- 
cutions are dismissed in the District Courts because the 
police cannot or do not arrest the accused after a war- 
rant is issued. Whenever a warrant is returned to the 
clerk of court ‘‘without service,” there is generally no 
statement as to the efforts made by the police officer to 
serve it. A rubber stamp announcing that “diligent 
search”’ had been made is the end of the matter. Further- 
more, warrants of arrest are not infrequently ‘‘lost.”’ 
Another possible explanation of this large percentage of 
dismissals may be found in certain features of the organ- 
ization and procedure of District Courts. The district 
attorney almost never appears in these courts, and the 
prosecution of serious cases in their preliminary stages is 
therefore left in the hands of police officers, who often 
have not the training required to present the cases prop- 
erly. Each District Court is independent of every other, 
and there is no effective supervision over them. Most of 
these courts keep very meager records, so that it is im- 
possible to tell why a particular case was dismissed. 
There is seldom a transcript of the testimony in the Dis- 
trict Court. The record of a case usually consists of the 
name of the defendant, the offence charged, and a scrib- 
bled notation indicating that the defendant was dis- 
charged, found guilty or bound over. Often not even 
the name of the judge appears on the record, and often 
we cannot tell whether or not the accused was represented 
by an attorney. Some special justices and clerks prac- 
tice law in their own courts. District Court judges and 
police officers are under serious handicaps in performing 
their work under such conditions, and it would not be 
surprising if dismissals in District Courts were in conse- 
quence more numerous than they should be. 

Another reason for the inefficiency of the machinery of 
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criminal justice in dealing with persistent offenders lies 
in the working of the appeal system in criminal cases. 
Where an accused is tried in a District Court for any 
offence, he may, if convicted, appeal to the Superior 
Court and thereby get another trial. This right of ap- 
peal has been established to assure to the defendant his 
constitutional right to trial by jury for any and all of- 
fences. But, as has been indicated in the first report of 
the Judicial Council, defendants in criminal cases abuse 
this right of appeal. 

The report states: 


Finding the Superior Court unable to try all the cases on its docket, 
defendants in criminal cases in District Courts have taken appeals 
to the Superior Court, not to secure a trial by jury, but to take ad- 
vantage of the situation in the Superior Court caused by the conges- 
tion of its docket. Of necessity some disposition has to be made of 
the cases which the court cannot try. They may be placed on file, 
a fine may be substituted for imprisonment, they may be nol prossed, 
or some other disposition of them may be made by the district at- 
torney. The appeals ... are taken by defendants in the hope that 
their cases may be among those which are disposed of without trial, 
and that in this way a more beneficial result will be obtained than that 
meted out in the court below. (First Report, November, 1925, p. 13.) 


Our study of the appeals taken by persistent offenders 
has demonstrated that if an appeal is taken from a sen- 
tence of the District Court, the result of the appeal will 
in the large majority of cases be favorable to the de- 
fendant. Of the 80 persistent offenders studied, 53 ap- 
pealed one or more convictions. There were in all a 
total of 157 appeals; there is no record of final action on 
14 of them. For the 143 appeals on which the records 
are complete, the dispositions were as given in the at- 
tached tables. In only 14.6 per cent was the original 
sentence of the District Court sustained, and in only 2.1 
per cent was the penalty of the lower court increased, 
despite the fact that the Superior Court upheld the 
original conviction in about 79.6 per cent of the cases. 
Except for the 16.7 per cent of the cases in which the 
original sentence was sustained or increased, the dispo- 











1934.] SENATE — No. 125. 27 


sitions in the Superior Court were more favorable to the 
defendant than the original sentence in the lower court. 
Of the cases, 20.9 per cent fell in the Superior Court 
through acquittal, dismissal or nol pros. Of the appeals, 
21.6 per cent resulted in a smaller sentence of imprison- 
ment or a change from imprisonment to a fine; 18.2 per 
cent of the appeals resulted in the granting of probation; 
23 per cent of the appeals were placed on file either be- 
fore or after conviction. 

The favorable treatment achieved through appeal is 
strikingly brought out by some of the records. We have 
identified the cases in the attached tables by numbers. 
No. 54 has been brought before the Superior and Dis- 
trict Courts approximately fifty-nine times for all kinds 
of offences. On his last four larceny charges, one fine 
of $200 was appealed and nol prossed in the Superior 
Court; two sentences of six months and one year, re- 
spectively, were, on appeal, placed on file in the Superior 
Court; the fourth sentence, one year, was eliminated, on 
appeal, by a finding of not guilty in the Superior Court 
thirteen months later. Sixteen sentences for liquor of- 
fences were also appealed by this persistent offender. On 
the first two, sentences of $100 and three months’ im- 
prisonment were reduced on appeal to a $150 fine. 
Twenty-four months’ imprisonment and $500 in fines on 
seven liquor charges became, on appeal, a $50 fine and 
six months’ imprisonment. Eighteen months’ imprison- 
ment and $100 in fines on seven more liquor charges 
became, on appeal, a $100 fine and a seven months’ im- 
prisonment. This man saved himself four years and two 
months’ imprisonment and $1,500 simply by taking 
appeals from his lower court sentences. 

Another case in point is that of No. 11. This per- 
sistent offender took eight appeals on the serious charges 
under consideration. One sentence of four months’ im- 
prisonment for assault and battery was appealed, and the 
appeal resulted in his being placed on probation. One 
charge of larceny from the person resulted in a sentence 
of two years’ imprisonment, which, on appeal, was re- 
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duced to fifteen months. Another charge of larceny 
brought a six months’ sentence to the House of Correction, 
which was placed on file on appeal. Four liquor convic- 
tions were also appealed; two sentences of two months 
each were sustained; on the third appeal the accused 
was found not guilty, after a $200 fine and two months’ 
imprisonment had been imposed in the lower court; on 
the fourth appeal a lower court sentence of three months 
was placed on file in the Superior Court. This persistent 
offender saved himself twenty-four months of imprison- 
ment and $200 in fines by appealing. 

A third case in point is that of No. 4, who has a record 
of fifty-nine appearances before the courts for all kinds 
of offences. This persistent offender took eight appeals 
from convictions for the offences under consideration. 
One sentence of six months for breaking and entering 
was, on appeal, placed on file. Another sentence of six 
months for larceny was appealed, and probation was 
obtained in the Superior Court. A two months’ sentence 
for unlawful appropriation of an automobile, on appeal, 
became a mere filing of the case. An appeal from a sen- 
tence of six months for carrying a revolver resulted in the 
case being placed on file. A one year House of Correc- 
tion sentence for attempted larceny of an automobile 
was wiped out by a not guilty verdict in the Superior 
Court. An appeal from a five months’ sentence to the 
House of Correction for assault on his wife resulted in the 
defendant’s probation. Two sentences for violation of 
liquor laws, one of $50 and the other of $100, and three 
months in the House of Correction were the only sen- 
tences which were sustained on appeal. His original con- 
victions would have given him $150 in fines and forty 
months’ imprisonment. His actual sentences on his ap- 
peals were three months and $150 in fines. He thereby 
saved himself thirty-seven months for his outside-prison 
activities. 

It should be emphasized that these successes on appeal 
were obtained on rather serious charges and by persist- 
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ent offenders. The appeal record of these delinquents 
on minor offences has not been considered in this study. 
If time permits, a separate memorandum will be devoted 
to a study of persistent misdemeanants, and the question 
of appeals in minor offences will be considered there. 

The above cases are, it is true, some of the most strik- 
ing instances which indicate the abuse of the appeal 
system by persistent offenders. But similar instances of 
more favorable treatment on appeal than in the lower 
courts occur in practically every one of the records. It 
is evident from this examination that this abuse of the 
right of appeal in criminal cases is not only congesting 
the Superior Court, but it is also tending to reduce the 
usefulness of our District Courts. The efforts of the 
District Courts to repress crime is to a large extent frus- 
trated by the practice of persistent offenders of appeal- 
ing from District Court sentences with the assurance 
that the chances of obtaining better treatment or escap- 
ing entirely on appeal are largely in their favor. 

One does not get the impression from further study 
that the leniency to persistent offenders on appeal is the 
result of any too great severity on the part of the District 
Courts in imposing sentences. Where a defendant has 
received more favorable treatment by having his con- 
viction placed on file, or when he receives probation or a 
modification of his sentence, this has probably resulted 
from a bargain made with the district attorney and the 
judge. The congestion of cases to be tried makes it 
necessary that such bargains be entered into as a means 
of procuring pleas of guilty and thus disposing of cases. 
Where the persistent offender has been acquitted on his 
appeal, it is quite possible that in the delay between the 
first trial and the second the witnesses in the first trial 
have disappeared, been tampered with, or suffered lapses 
of memory. 

A survey of criminal procedure must recognize the 
appeal system as one of the means whereby criminals 
escape the penalties for their crimes. Some method 
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ought to be found to limit the number of appeals and to 
make sure that when an appeal is taken there shall be 
some merit in the appellant’s case — that the appeal is 
not taken merely in the hope that lapse of time between 
the first and the second trial and congestion of the docket 
in the Superior Court will procure for the appellant more 
favorable treatment than he is entitled to. In this con- 
nection the English method of demanding rather high 
costs from an appellant in case he loses his appeal has 
been suggested. The creation of a special appellate body 
to handle appeals in criminal cases from the District 
Courts has been urged. It has also been suggested that 
the accused be compelled at the beginning of the case 
to elect either trial by jury, in which event his case would 
go directly to the Superior Court, or trial by the District 
Court. These various suggestions are considered in 
another part of our report, where our opinions concern- 
ing them will be found. 

Another means whereby persistent offenders are es- 
caping the penalties for their crimes is the too free use 
of probation and the suspended sentence as methods of 
treatment. Of the 463 cases in which a conviction was 
obtained, the persistent offender received a suspended 
sentence or probation in 181 cases, or in 39.1 per cent 
of the cases. What was intended to be a special type of 
disposition for first offenders and occasional criminals 
seems to have become a method of disposition for habitual 
criminals. 

The idea back of probation is that the occasional 
criminal should, if possible, be spared the contaminating 
influences of institutional treatment. It is believed that 
individuals who are not confirmed criminals may be ade- 
quately restrained from committing other offences by 
being given another chance outside prison walls. Pro- 
bation means that instead of being sent to an institution, 
the occasional criminal is given his freedom under the 
supervision of a probation officer. It was never intended 
as a mode of escape for confirmed criminals. One of the 
striking things which emerges from our study of the 
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records of persistent offenders is that they are, time and 
again, placed on probation when their records are such 
as to imperatively demand institutional treatment. 

The probation record of No. 7 illustrates this point. 
His first probation was on a gambling charge, after a 
prior larceny charge had been placed on file by the ju- 
venile court, after a larceny charge and an assault and 
battery charge had been dismissed, and after a $5 fine 
had been paid for lewd cohabitation. On his next lar- 
ceny charge he was again convicted and again put on 
probation. His next charge was of assault and bat- 
tery, which was filed. He was charged with violating 
the terms of his probation, but the only penalty was 
that his probation was extended. Two months later he 
was charged with breaking and entering, and was found 
not guilty. Three months later he was again before the 
same court charged with violation of probation; proba- 
tion was again extended. Nine days later he was brought 
before the same court charged with larceny; he was 
again put on probation. Seven months later he received 
probation from the Superior Court on an assault and 
battery charge. Two months later he was charged with 
larceny and with breaking a showcase; he was again put 
on probation by the Superior Court. This persistent 
offender was put on probation six times; twice he was 
brought in for violation of his probation, and in both 
instances the only penalty was that his probation was 
extended for a further period. 

Another record in point is that of No. 14. This man 
was charged with larceny on six different occasions. On 
the first occasion the court permitted the complaint to 
be dismissed because he gave back what he had stolen. 
In the other five cases he was put on probation four times 
and sentence was suspended once. These six charges of 
larceny occurred within a period of three and one-half 
years. 

No. 15, on two breaking and entering charges, was 
placed on probation. On a third charge he was com- 
mitted as a juvenile to the Lyman School. A charge of 
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larceny brought him a suspended sentence. Despite 
these offences, on his first adult charge for breaking and 
entering he was again put on probation. 

Another case in point is that of No. 10, who was placed 
on probation on a larceny charge, although he had pre- 
viously been committed to the House of Correction on a 
charge of breaking and entering, and although the of- 
fence for which he was found guilty was committed 
while he was on parole for a second time from the Massa- 
chusetts Reformatory. 

No. 8 has been successful in escaping penalties for his 
many larcenies largely through the fact that when he 
was caught and convicted the sentences against him 
were suspended. In his first six larceny cases he was 
found guilty in five; he received suspended sentences in 
four, and in the fifth he was sentenced to two months 
in the House of Correction. On his seventh larceny 
charge, despite this prior record, he was placed on pro- 
bation by the Superior Court. 

These cases seem to be instances of the abuse of pro- 
bation, and we have endeavored to discover the causes 
of this seeming abuse. Certain of the causes have already 
been considered in this report, mainly the abuse by per- 
sistent offenders of the appeal system, and the conges- 
tion of work in the Superior Court. We think that some 
explanation may also be found in the administration of 
the probation system itself. 

There are two individuals who are of greatest impor- 
tance in determining whether or not a man should be put 
upon probation,— one is the judge, the other is the 
probation officer. 

The power to sentence a man who has committed a 
crime is concentrated in the hands of the judge. He 
may impose imprisonment and fix sentence between the 
minimum and the maximum limits fixed by the law. 
He may send a man to the Reformatory to remain an 
indefinite period, not over five years. He may suspend 
sentence. He may put the defendant on probation. 
What sentence is imposed in a particular case is entirely 
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within the discretion of the judge. It is conceivable 
that some judges are not fully aware of their responsi- 
bility in connection with the enforcement of the criminal 
law, and in consequence are too lenient in their treatment 
of persistent offenders. It is not sufficiently well under- 
stood that a lawyer who may have spent all his life in 
civil business does not by the mere fact of appointment 
as judge acquire overnight a complete insight into peno- 
logical problems. This comes only with study and ex- 
perience. 

Assuming that the judge is fully aware of his respon- 
sibilities, he is dependent upon his probation officer for 
information on the basis of which the proper disposition 
may be made. The judge is required by law to obtain all 
available information from his probation officer concern- 
ing the prior record of any defendant when the offence 
charged is punishable by sentence of more than one year. 
The law places upon the probation officer the duty of 
obtaining information as to the criminal record of a 
convicted defendant when requested by the court. 
Some information as to the way probation officers are 
performing their duties may be obtained from a perusal 
of the annexed table, showing the frequency with which 
the Board of Probation has been consulted by the pro- 
bation officers of different courts. The Board of Pro- 
bation maintains a record system which provides infor- 
mation on every delinquent who has passed through the 
Massachusetts courts. It would be expected that pro- 
bation officers of all the courts would make the records 
of the Board of Probation the starting point for their in- 
quiries concerning the offenders who come before their 
courts. It is astonishing to learn from this table that 
the probation officers of some courts practically ignore 
the Board of Probation. 
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Consultations of Board of Probation with Court Probation Officers. 














Number of Number of 
Cases before Times the Court 
the Court, Year consulted Pro- 
ending Septem- bation Board 
ber, 1932. during Year. 
Boston . : , . . ‘ ‘ ‘ 38,789 31,832 
Brighton A r - ‘ ° e " . 2,100 1,666 
Charlestown . ; 5 ‘. ‘ ° ° ‘ 5,616 4,695 
Chelsea . : , . “ ‘ * ‘ : 4,333 2,009 
Dorchester. . , ‘ ‘ . ‘ ‘ 6,325! 967! 
East Boston . , ; , . " $ ; 6,503 + 640! 
Roxbury F ; : = . ‘ ‘ ‘ 12,980 6,192! 
South Boston . ‘ ; ‘ , ‘ . é 6,912! 821! 
West Roxbury ; : ‘ i F ‘ ‘ 4,543 2,050 
Brookline ‘ ; : , ; ; ; ‘ 1,900 2,062 
Somerville. : ‘ , ‘ ; ; : 1,988 481 
Lawrence ‘ : ‘ ; , ‘ ‘ 2,838 5 
Fall River - : ; ; ; ‘ : . 3,134 14 
Lowell . ; ‘ ; ‘ ‘ . : ‘ 4,388 295 
Brockton é ° . . ‘ ‘ . ° 3,414 25 
Springfield . ; A . ‘ . : ; 8,824 1,195 
Holyoke . . P 7 ‘ : : . 1,252 21 
Fitchburg , ; ; ; ; , ; ‘ 1,083 86 














1 For explanation of these figures see Report, Commissioner of Corrections, 1932, pp. 100, 
106. 


It is possible that abuses of probation in the case of 
persistent offenders may be entirely due to the fact that 
some probation officers are not fitted for their work. No 
standards are laid down for the appointment of proba- 
tion officers. A judge in any court may appoint as pro- 
bation officer any one he pleases. There are, in conse- 
quence, extraordinary variations in education, training, 
experience and aptitude as between probation officers at- 
tached to different courts, and even as between those 
attached to the same court. There are unquestionably 
among Massachusetts probation officers many individuals 
who are admirably qualified for their work; but there 
are also many who are not so qualified. And even 
though a man may be utterly unequipped for his job 
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when appointed probation officer, and even though he 
does not learn anything on the job, there is no one who 
can do anything about it but the judge who appointed him. 

The Board of Probation serves the entire State and 
should have some control over Massachusetts proba- 
tion officers; it has none in fact. It cannot compel a 
probation officer to use its records. It cannot prevent a 
judge from appointing an unqualified individual as pro- 
bation officer. The result is that each individual court 
goes its own way in its probation work. The value of 
the probation work done in any court will largely depend 
upon the degree of the judge’s interest and understanding 
of probation, and upon the individuals whom the judge 
appoints as probation officers. The Board of Probation 
ought to have the power to enforce minimum standards 
of ‘probation efficiency throughout the State, and it 
should have some voice in the appointment and dismis- 
sal of probation officers. 

Another inefficiency in the administration of criminal 
justice disclosed by the records of persistent offenders is 
the too frequent use of the short prison sentence in the 
few cases in which a prison sentence is imposed. Of a 
total of 228 sentences to imprisonment, to the Reforma- 
tory, State Prison, House of Correction, or juvenile in- 
stitutions, only 61 were sentences to imprisonment for 
one year or over in the State Prison or the House of 
Correction. Eighteen sentences were to the Reforma- 
tory for an indefinite period of not more than five years 
(the actual time served is usually very much less). It 
would appear that the persistent offender, when he has 
the misfortune to be caught, convicted and sentenced to 
imprisonment, usually receives a short sentence of less 
than one year. These short sentences apparently had 
no deterrent effect on these offenders, but were only 
temporary interruptions of fruitful criminal activity. 

Two cases may be cited as examples of the use of the 
short penalty as a method of repression against these 
persistent offenders. The first is that of No. 21 who has 
to his credit nine larceny charges, one breaking and en- 
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tering charge, two drug charges, and a number of charges 
for drunkenness and other minor offences. He was found 
guilty on his larceny charges every one of the nine times. 
We have no record of the first sentence. One sentence 
of four months in the lower court was appealed; on the 
appeal the case was placed on file. On his fifth larceny 
charge he received probation. On his other six larceny 
convictions his sentences were as follows: one month, 
three months, six months, six months, one month, three 
months. When found guilty of breaking and entering, he 
was put on probation by the Superior Court. When his 
probation was violated, he received a five months’ jail 
sentence. It is evident from this record that short 
terms of imprisonment were ineffective as restraints upon 
the criminal activity of this offender. 

Another case in point is that of No. 31, who was 
charged with larceny nine times; he was also charged 
with breaking and entering, assault with intent to kill, 
assault and battery, and an unnatural act. On his nine 
larceny charges he received sentences as follows: four 
months; ten months; four months; six months; three 
months; six months on each of two counts; he was dis- 
charged once; he received a suspended sentence on his 
sixth larceny charge; one case was placed on file in the 
Superior Court on appeal. He received nine months in 
the House of Correction on each of two counts for break- 
ing and entering. Here, again, it is doubtful whether, in 
view of the many larceny charges, some more effective 
mode of treatment of this persistent offender was not 
required. 

Although only 8 of the 80 persistent offenders considered 
in this study have escaped any prison sentence at all 
during their career, only 34 of the 80 have had one or 
more than one prison sentence of a year or over. The 
most serious prison sentence for 13 others was to the 
Reformatory, and the other 24 have only been sentenced 
to imprisonment for one or more terms of less than one 
year. 

In view of the fact that the sentences which have been 
imposed on these persistent offenders have apparently 
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not restrained their criminal activity, the problem is pre- 
sented of providing some effectual method of treatment. 
Most criminal codes contain a provision which gives the 
judge power to increase the penalty where the delinquent 
is a recidivist, that is, where he has been convicted of 
crimes more than once. There is no such general pro- 
vision in the Massachusetts law. However, there are 
some provisions of this type for specific offences. Where 
a defendant is convicted as a second offender for break- 
ing and entering in the night time, the minimum penalty 
is not less than five years imprisonment (chapter 266, 
section 15); there is no minimum penalty prescribed for 
the first offence. Where property is stolen from a com- 
mon carrier, the penalty for a first offence is not less than 
six months; for a subsequent offence the minimum is not 
less than eighteen months. Where a man is convicted 
upon two different indictments for larceny, the General 
Laws provide that he shall be deemed a common and 
notorious thief, and shall be punished by imprisonment 
in State Prison for not more than twenty years or in 
jail for not more than two and one-half years (chapter 
266, section 40); one convicted of three distinct larceny 
charges at the same sitting of the court may also be ad- 
judged a common and notorious thief and sentenced to 
the above penalties. There are similar provisions for 
receivers of stolen goods (chapter 266, section 62) and 
utterers of forged instruments (chapter 267, section 19). 

It is submitted that a general provision as to serious 
recidivism should be made part of the Massachusetts 
criminal law. It might be well to consider, also, whether 
minimum penalties should not be provided for habitual 
criminals. Merely increasing the maximum is no guar- 
antee that an effective penalty will be imposed. 

There is one provision of existing Massachusetts law 
which might under certain circumstances be applicable to 
these persistent offenders. This is the provision of the 
General Laws that whoever has been sentenced to prison 
in this or any other State for two terms of not less than 
three years each shall upon conviction of a felony be 
considered a habitual criminal, and shall be punished by 
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imprisonment for the maximum term provided by law 
for the felony with which he is charged. But in not one 
of our eighty records does this provision of the law appear 
to have been invoked. We have seen that the usual 
sentence to imprisonment, where a persistent offender 
was unfortunate enough to receive such treatment, was 
a short term of one year or under. 

The penalties of our criminal law have been conceived 
in terms of punishment for a single offence. But there 
is a distinct social interest in preventing the criminal 
activity of persistent offenders, apart from any idea of 
punishment. Some measure of social protection must be 
provided against criminals who are sure to continue prey- 
ing on society as soon as they are released from institu- 
tions. The need of such protection is defined not so 
much by the gravity of the last single offence, but rather 
by the social danger which this sort of offender presents. 
It is necessary to provide measures of detention for long 
periods for persistent offenders, based not upon their 
punishment but upon their danger to society. This idea 
has been completely developed in the new European codes 
and projects of criminal law, and has not been unrecog- 
nized by the English and American law. At some time 
a study should be made of these new methods for the 
treatment of persistent offenders. 
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ANALYsIS OF DISPOSITIONS OF CASES OF CERTAIN 
SeRI0ous OFFENCES.! 


Offences Against the Person. 

Five of the most serious offences against the person in 
the statistics provided by the Report of the Commis- 
sioner of Correction for the year 1932 have been selected 
for analysis. These are murder, manslaughter, rape and 
indecent assault, robbery, and felonious assault. 

During the year ending September 30, 1932, 2,211 
defendants charged with the above offences were brought 
before the various inferior courts in this State. At the 
end of the year there were pending the cases of 81 de- 
fendants, making a total of 2,130 cases in which some 
disposition was had during the year. Of these 2,130 
cases, 209, or 9.8 per cent, of the defendants were not 
arrested; 293 cases, or 13.7 per cent, were dismissed be- 
fore trial, placed on file, quashed or otherwise disposed 
of. In other words, 23.5 per cent of the cases did not 
even reach the stage of a hearing in the lower court. In 
345 cases, or 16 per cent, the defendants were dismissed 
by the lower court after a hearing, either because the 
court did not find probable cause, or, having taken juris- 
diction, acquitted the defendant. This makes a total of 
39.5 per cent of all the cases in which no action of any 
kind was taken on the prosecutions begun. 

In 247 cases, or 11.1 per cent of the total, the defend- 
ants either pleaded guilty, or, on a plea of not guilty, 
were found guilty in the lower courts. In 1,036 cases, 
or 48.6 per cent of the total, the defendants were bound 
over for action by the Superior Court. This makes a 
total of approximately 59.7 per cent of the cases in which 
the lower court either bound over or convicted the de- 
fendant. 








1 Statistics taken from annual report, Commissioner of Correction, for 1932, as follows: 

Criminal Prosecutions in the Municipal and District Courts, Tables 118, 122, pp. 130-131; 
Tables 126, 128, pp. 133-134. 

Criminal Prosecutions in the Superior Courts, Tables 74, 76, 78, 79, pp. 110-111; Tables 
86, 88, 90, pp. 114-115. 
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Of the 247 defendants who pleaded guilty or were 
found guilty in the lower court, 30.3 per cent, or 75 de- 
fendants, were placed on file. Upon 25, or 10.1 per cent 
of the total convicted defendants, a sentence of fine was 
imposed and went into effect; and upon 37, or 15 per 
cent of the total number of defendants, a sentence of 
imprisonment was imposed and went into effect. In 10 
cases, 4 per cent of the total, in which a fine was im- 
posed, appeals were taken. In 18 cases, 7.3 per cent, in 
which imprisonment was imposed, appeals were taken. 
In 79 cases, or 31.9 per cent of the total convictions, 
probation was ordered; 3 cases, or 1.2 per cent of the 
total convictions, were pending for sentence at the end 
of the year. 

A total of 1,500 defendants were bound over for trial 
in the Superior Court. There were still pending at the 
end of the year 142 cases which were not disposed of, 
leaving a total of 1,358 cases disposed of by the upper 
court. Of these 1,358 cases, in 238, or 17.5 per cent, no 
indictments were returned by the grand jury. In 90 
cases, or 8 per cent of the total, the defendants were not 
arrested and the cases could not be tried. In 132 cases, 
or 9.6 per cent of the total, the cases against the defend- 
ants were dismissed before trial, placed on file, quashed 
or otherwise disposed of. Thus in 34.2 per cent of all 
the cases which were handled by the Superior Court, a 
few over one-third were dismissed in various ways before 
trial despite the fact that the inferior courts had already 
made a finding of probable cause. To this number of 
cases must be added 137, or 10 per cent of the total 
number of cases, in which the defendants were acquitted 
after having been tried. Thus 44.2 per cent of all de- 
fendants who were brought before the Superior Court for 
trial, charged with the most serious offences against the 
person, escaped unscathed despite a preliminary finding 
of probable cause. 

In 761 cases, or 56 per cent of the total, convictions 
were obtained in the Superior Court. But 534 cases, or 
39.3 per cent of the total number of cases, were convic- 
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tions after pleas of guilty. In only 184 cases, or 13.5 
per cent of the total cases, were the defendants found 
guilty after trial, with or without a jury, following a 
plea of not guilty. Thus for every plea of not guilty 
there were at least three pleas of guilty. The practice 
of defendants pleading guilty will be seen to exist to an 
even greater extent in offences against property, and 
comment as to its significance will be made in discussing 
such offences. 

Of the 761 convictions, 100, or 13.1 per cent of the 
total convictions, were placed on file after conviction; 
126, or 16.5 per cent of the total convictions, were placed 
on probation; 11 defendants, or 1.4 per cent of the 
total, were sentenced to pay a fine only; and 500 defend- 
ants, or 65.6 per cent of the total convictions, were sen- 
tenced to prison. Cases against 24 convicted defendants, 
or 3.1 per cent of the total convictions, were pending for 
sentence at the end of the year. 

Thus, if we take 1,000 cases which are begun in the 
lower courts on charges of murder, manslaughter, rape 
and indecent assault, robbery, and felonious assault, on 
the basis of the above percentages, 100 defendants will 
not be arrested; 137 defendants will be dismissed before 
any judicial hearing is had; another 160 defendants will 
either be acquitted or will have their cases dismissed on 
the preliminary hearing; 111 defendants will be found 
guilty in the lower court; and 486 defendants will be 
passed on to the upper court for trial, probable cause 
having been found against them. 

If we follow these 486 defendants through the vicissi- 
tudes of the Superior Court, we find that 84 defendants 
will not be indicted. In 34 cases the defendants will not 
be arrested and in 47 cases the defendants will be dis- 
missed before getting to trial. Of those tried, 49 defend- 
ants will be acquitted. Thus 214 of the 486 defendants 
bound over will fall by the wayside, leaving 272 of the 
original 1,000 defendants entering the lower courts, who 
receive a conviction in the higher court. Of these 272, 
36 defendants will be placed on file, 44 will be placed on 
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probation, 5 defendants will be fined and 178 will be 
sent to prison. Thus in only 227 cases will the Superior 
Court impose an effective sentence of probation, fine or 
imprisonment, and in only 183 cases will the sentence be 
fine or imprisonment. 

But of the 1,000 cases entering the lower court, the 
lower court itself found 111 defendants guilty. Of these 
111 defendants, 33 were placed on file and 36 were placed 
on probation. Fine or imprisonment was imposed and 
went into effect in 28 cases. In 12 cases, fine or imprison- 
ment was imposed but the sentence was appealed. 

Thus if both courts are considered, of the 1,000 original 
prosecutions, sentences to fine or imprisonment were 
imposed and went into effect in 211 cases, or slightly 
over one-fifth of the total. If the 80 sentences of pro- 
bation be added to the total of effective sentences, a 
total of 291 out of the original 1,000 prosecutions received 
an effective sentence of some kind. 

In an additional 12 cases, sentence of fine or imprison- 
ment was imposed by the lower courts and appealed. 
But in three cases out of four, the Superior Court did not 
sustain the original sentence of fine or imprisonment. 
Thus, of these 12 cases, only three cases more need be 
added to give the final total of sentences of any kind, 
probation, fine, or imprisonment, imposed by both 
courts. 

There is no assurance that even in this comparatively 
small number of cases in which sentence was imposed the 
defendants received sentences which they deserved. The 
fact that of every four convictions three are upon pleas 
of guilty leads one to suspect that upon many of the 
convictions the defendant made a bargain with the dis- 
trict attorney for a plea in return for favorable treatment 
as to the penalty. 
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Offences Against Property. 


The following analysis covers three of the most fre- 
quently committed offences against property: breaking 
and entering and larceny; larceny, including embezzle- 
ment, fraud, cheating and false pretences; and larceny 
of automobiles. Fourteen thousand four hundred and 
fifty-one defendants were charged with these offences in 
the lower courts during the year ending September 30, 
1932. There were 303 cases pending at the end of the 
year, leaving a total of 14,148 defendants with whom the 
lower courts dealt. Of this total, 1,503 defendants, or 
10.6 per cent, were never arrested. The cases against 
1,585, or 11.2 per cent of the total defendants, were 
either dismissed or quashed, placed on file, or otherwise 
disposed of. Thus 21.8 per cent of all the defendants 
were not brought before the lower court at all for hearing. 
An additional 1,213 defendants, or 8.5 per cent, were 
either acquitted by the court or no probable cause was 
found against them. Thus 30.3 per cent of all cases 
were disposed of without anything having been done to 
the defendant. 

Seven thousand four hundred and twenty defendants, 
or 52.4 per cent of the total disposed of in the lower 
courts, were convicted during the course of the year. Of 
these, 2,789, or 19.7 per cent of the total, had pleaded 
not guilty, and 4,583, or 32.3 per cent of the total, had 
pleaded guilty. An additional 2,427, or 17.2 per cent of 
all cases, were bound over for trial to the Superior Court. 

Of the 7,420 convictions, 1,975, or 26.6 per cent, were 
placed on file after trial; 2,663, or 35.9 per cent of all 
the convictions, were placed on probation; 756 defend- 
ants, or 10.2 per cent of all the convicted defendants, 
were sentenced to pay a fine; 1,163, or 15.7 per cent of 
all the convicted defendants, were sentenced to prison. 
One hundred and seventeen defendants of those fined 
and 662 of those sentenced to prison took an appeal from 
their conviction and sentence, making a percentage of 
10.4 of all the total convictions in which appeals were 
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taken. Eighty-four cases, or 1.2 per cent of the total 
convictions, were pending for sentence at the end of the 
year. 

The upper court began the year with 3,669 cases in 
which defendants had been bound over; 303 cases were 
pending at the end of the year, leaving a total of 3,366 
defendants whose cases were disposed of by the Superior 
Court during the course of the year. Of this number, 
331, or 9.8 per cent, were not indicted; 303 defendants, 
or 9 per cent, were not arrested; 323 defendants, or 
9.2 per cent, had their cases quashed, nol prossed, placed 
on file, or otherwise disposed of before trial. Thus 28 
per cent of the cases were disposed of without any trial. 
Of the defendants who went to trial, 145, or 4.3 per cent 
of the total number of defendants, were acquitted. 

There were convictions in 2,264 cases, or 67.2 per cent 
of the total disposed of during the year. But only 268, 
or 7.9 per cent of all defendants, pleaded not guilty and 
were found guilty by either a jury or a judge. On the 
other hand, 1,816 defendants, or 53.9 per cent of the 
total number of defendants, pleaded guilty. Cases against 
180 convicted defendants, or 5.4 per cent of the total, 
were carried over from the previous year. 

Of the 2,264 convictions which were obtained during 
the course of the year, the cases against 508 defendants, 
or 22 per cent of the total number of defendants con- 
victed, were placed on file. An additional 762, or 33.6 
per cent of all convicted defendants were placed on pro- 
bation. There were fines in 16 cases, or .7 per cent of 
the total. Only 820 defendants, 32.6 per cent of the 
total who were convicted, were sentenced to imprison- 
ment by the Superior Court. One hundred and fifty- 
eight cases, or 6.5 per cent of the total convictions, were 
pending at the end of the year. 

Thus, of every 1,000 cases which enter the lower court 
on these charges, 218 cases will fall by the wayside with- 
out having come to any hearing in the lower courts. An 
additional 85 cases will drop away because the lower 
court does not find probable cause, or because, after 
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having taken jurisdiction, the lower court acquits the 
defendant. One hundred and seventy-two defendants 
will be bound over to answer for the offences to the Su- 
perior Court. Five hundred and twenty-four will be 
convicted in the lower courts. But of these 524, 139 will 
be placed on file after conviction, which means that noth- 
ing is done in these cases. An additional 188 defendants 
will be placed on probation. This leaves 197 defendants 
who are sentenced to fine or imprisonment. But of these 
197 defendants, only 53 who are sentenced to fines and 
82 who are sentenced to imprisonment, — that is, 135 
defendants, — have their sentences go into effect with- 
out appeal. Fifty-two defendants appeal their sen- 
tences to the Superior Court. About 10 cases will be 
pending at the end of the year, for sentence. 

Of the original 1,000 cases, 172 will be bound over. 
Of these, 48, or 28 per cent, drop by the wayside without 
getting to trial. This leaves 124 cases which will be 
tried. Of these 124 cases, 4.3 per cent or 7 cases, will be 
acquitted. In 14 cases the defendants will be found 
guilty after having been tried by a judge or by judge 
and jury on a plea of not guilty. In 93 cases the defend- 
ant will plead guilty and 10 cases will be pending for 
sentence after conviction during the previous year. 

Of the 117 defendants convicted in the upper court, 26 
defendants will be placed on file and 39 defendants will 
be placed on probation. Only 42 defendants will be 
given a prison sentence and one defendant will be fined. 
Eight defendants will have their cases pending for sen- 
tence at the end of the year. 

If now the sentences which go into effect are recapitu- 
lated in the 1,000 prosecutions which were begun, they 
are as follows: 188 sentences of probation in the lower 
courts, and 135 sentences of fine and imprisonment which 
were not appealed, making a total of 323 sentences which 
went into effect. To these must be added the 39 sen- 
tences of probation and the 43 sentences of fine and im- 
prisonment imposed by the Superior Court on bound- 
over cases. This makes a total of 405 cases in which 
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sentences of any kind, probation, fine or imprisonment 
are imposed. To these must be added 13 cases in which 
the appealed sentences will take effect. This makes a 
grand total of 418 cases out of 1,000 in which any sen- 
tence at all is imposed. But of this total, only 191 sen- 
tences are sentences to fines or imprisonment. 

It must also be pointed out that this does not mean 
that in 191 cases the defendants received their just de- 
serts. Since a very large percentage of the convictions 
in property offences are on pleas of guilty, it is to be ex- 
pected that a large percentage of the defendants were 
punished less severely than the law intended, as a result 
of a bargain with an over-busy prosecuting attorney. 
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ANALYSIS OF APPEALS IN CRIMINAL CasEs.! 


In the year ending September 30, 1932, there were 
129,413 convictions for all offences in the Municipal and 
District Courts. Of these convictions, 39,465, or 30.5 
per cent, were placed on file. This means that in almost 
one-third of all the convictions found by the lower courts 
no sentence of any kind is imposed. Of all the convic- 
tions, in only 63,693, or 49.1 per cent, was a sentence of 
imprisonment or fine imposed. Sentences to probation 
were imposed in 25,549 cases, or 19.7 per cent of all con- 
victions. Thus in only 68.8 per cent of all the convictions 
was there any sentence of any kind, either to probation, 
imprisonment or fine. There were 796 convictions, or 
.5 per cent of the total, pending for sentence at the end 
of the year. 

Of the 63,693 convictions in which sentences to fines or 
imprisonment were imposed, 54,076, or 84.9 per cent, 
went into effect. In 9,617, or 15.1 per cent, of the cases, 
such sentences were appealed. 

In prosecutions for larceny, 6,134 convictions were 
obtained in the lower courts. Of these convictions, 
1,565, or 25.4 per cent, were placed on file after convic- 
tions. This is 5.1 per cent less than was placed on file 
in all offences, but is still a sufficiently large percentage 
to be an object of concern. Twenty-two hundred of the 
larceny convictions, or 35.8 per cent of the total, were 
placed on probation. This is a substantially higher per- 
centage than is true for all offences, the difference being 
16.1 per cent. In larceny convictions, 2,294, or 37.3 
per cent, resulted in sentences to fines or imprisonment. 
This is 11.8 per cent lower than obtains for convictions 
in all offences. At the end of the year there were pend- 





1 Figures taken from annual report, Commissioner of Correction, for the year ending 
November 30, 1932, as follows: 

Table 71, Statistics of Criminal Prosecutions of the Superior Courts for the year ending 
September 30, 1932, showing appeals for all offences, p. 109. 

Table 91, showing appeals in larceny cases, p. 115. 

Table 115, Criminal Prosecutions in the Municipal and District Courts, for the year end. 
ing September 30, 1932, showing total offences, p. 126. 
Table 128, showing larceny offences. 
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ing for sentence 75 larceny convictions, or 1.2 per cent 
of the total larceny convictions. Of the 2,294 larceny 
convictions in which sentence to fines cr imprisonment 
was imposed, 669, or 29.1 per cent, were appealed. This 
is 14 per cent higher than the percentage of appeals for 
all offences. These figures indicate that a conviction in 
the lower courts does not necessarily mean that a sen- 
tence of any kind will be imposed. The large percent- 
age of cases which are placed on file without any action 
being taken raises a serious question as to why this ac- 
tion is taken and as to whether there are sufficient rea- 
sons to justify it. 

The tables also show that there is a basis for the com- 
plaint that too many appeals are taken to the Superior 
Court. The Superior Court has large numbers of felony 
cases to try, either with or without a jury. If, in addi- 
tion, 9,617 petty cases are dumped upon it from the 
lower courts for a full rehearing on appeal, either with or 
without a jury, it is evident that the Superior Court 
does not have the time to do justice to either the more 
serious felony prosecutions or to the appeals on these 
petty prosecutions. 

It is interesting to note that such a large percentage 
of appeals is taken in larceny cases, as it is probable 
that the percentage of habitual and professional criminals 
is higher in this class of offences than in any other. The 
appeal increases considerably the possibility that this 
type of offender will not be punished at all. 

It is not possible from the printed figures to make the 
number of appeals disposed of by the Superior Court 
harmonize with the number of appeals sent up from the 
inferior courts. Thus it is not possible to follow the 
cases herein noted in which appeal has been taken to 
their final disposition in the Superior Courts. However, 
the statistics for the Superior Courts indicate what hap- 
pens generally to appeals from the inferior courts and 
may be taken as indicating what probably happened to 
the 9,617 appeals passed upon from the inferior courts 
during the year under consideration. 
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During the year 1931-32, 11,457 appeals entered the 
Superior Court. At the end of the year 1,776 appeals, 
or 15.5 per cent of the total, were pending. This would 
indicate that the Superior Court had considerable dif- 
ficulty in keeping abreast of the large number of appeals 
which are presented to it for disposition. 

In the year ending September 30, 1932, the Superior 
Court disposed of a total of 9,681 appeals. Of this total, 
in 6,489 cases, or 67 per cent, the finding of guilt in the 
lower courts was upheld. The original finding was re- 
versed and the defendant acquitted in 1,231, or 12.7 per 
cent of all the cases. In 1,938 cases, or 20 per cent of 
the total appeals, the statistics show that the appeal was 
dismissed. It is impossible to determine in how many 
cases the appeal was withdrawn, permitting the original 
sentence to take effect, and in how many cases the appeal 
was quashed before trial, or otherwise disposed of under 
this heading of ‘‘cases dismissed.”’ 

Of the total number of convictions (6,489), 1,777, or 
27.2 per cent, were placed on file after the original finding 
of guilt was upheld. Here again, where there had been 
a second finding of guilt in almost one-third of the cases, 
no sentence of any kind was imposed. 

In 3,185, or 48.7 per cent of all the convictions in the 
Superior Court, there were sentences of fine or imprison- 
ment. Thus on a second finding of guilt, effective sen- 
tence was imposed in less than half of the cases. But it 
is to be noted that these 3,185 cases in which sentence 
of fine or imprisonment was imposed are but 27.8 per 
cent of the 11,457 cases in which a finding of guilt and a 
sentence to fine or imprisonment was imposed in the 
lower court, since only such sentences are appealed. In 
other words, the statistics seem to indicate that where a 
defendant is convicted and sentenced to fine or impris- 
onment in the upper court, there are almost three chances 
in four that the sentence of the lower court will not be 
confirmed by a finding of the appellate court. Under 
these conditions it is evident that there is a decided in- 
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centive for the defendant to take an appeal from his 
sentence in the inferior court. 

Of the total number of original findings of guilt sus- 
tained, 934, or 14.4 per cent, were placed on probation. 
It is to be noted that the statistics show that appeals are 
taken only from cases in which a sentence of fine or im- 
prisonment was imposed. Putting 14.4 per cent of the 
defendants whose conviction was upheld on probation 
means that the Superior Court reduced and modified the 
sentence in a considerable number of appeals. This is 
another direct indication in the statistics of the incentive 
to appeal. 

The ratio of fines to imprisonment sentences imposed 
by the Superior Court differs perceptibly from the ratio 
of fines to imprisonment sentences imposed by the lower 
courts. For example, the higher court, in the convic- 
tions which were affirmed, imposed fines in 62 per cent 
of the cases and imprisonment in 37.9 per cent of the 
eases. The lower court, on the other hand, imposed 
fines in 54.3 per cent of the cases and imprisonment in 
45.7 per cent of the cases. There is therefore some jus- 
tification in the statistics for the feeling that an appeal 
favors the possibility of obtaining a modification of sen- 
tence in the Superior Court. 

In larceny appeals, the percentage of findings of guilty 
upheld is slightly higher than in appeals for all offences. 
Of 810 appeals taken against larceny convictions, in 503, 
or 62.1 per cent of the cases, the original finding of guilt 
was sustained. This is to be compared with the 56.5 per 
cent for all offences. Of the rest of the 810 appeals, 136, 
or 16.7 per cent, were pending untried at the end of the 
year. In 78 cases, or 9.6 per cent of the total appeals, 
the finding of guilty in the lower court was not sustained, 
and the defendants were acquitted. In 88 cases, or 10.8 
per cent of the total number of appeals, the appeal was 
dismissed, though here as elsewhere we cannot say 
whether the appeal was simply withdrawn or the case 
was quashed. 
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Of the total number of convictions for larceny in the 
appellate court (503), 103, or 20.5 per cent, were placed 
on file. This is still less than is the case for all offences. 
But the fact that one-fifth of all larceny cases in which 
there have been two findings of guilt are placed on file is 
significant. Although the number of larceny cases placed 
on file was relatively less than that for all offences, the 
number of defendants in larceny appeals who were 
placed on probation was relatively much larger than the 
number placed on probation for all offences. In 108 
cases, or 21.4 per cent of all larceny convictions in the 
Superior Courts, the defendants were placed on proba- 
tion. There were only 14.4 per cent of all defendants in 
convictions in the Superior Courts for all offences placed 
on probation. 

The per cent of cases in which defendants were sen- 
tenced to fine or imprisonment in larceny cases heard in 
the Superior Courts was substantially the same as for all 
offences. It was 48.1 per cent for larceny appeals and 
48.7 per cent for appeals in all offences. 

Of all the larceny appeals in which the finding of guilty 
was sustained a modification of the original sentence is 
observable from the statistics in slightly over two-fifths 
of the cases. As noted previously, the appeals are al- 
ways from sentences to fine or imprisonment. But in the 
upper court not alone is there the possibility that the 
finding of guilt will be overturned, as is done in about one- 
tenth of all the cases, but in about one-fifth of the cases 
in which the finding of guilt is upheld, the case may be 
put on file, and in another one-fifth, probation may be 
granted by the Superior Court, even though it was re- 
fused by the lower court. In larceny cases, therefore, on 
the basis of the statistics alone, one is justified in saying 
that there is at least one chance in two that a defendant 
convicted in the inferior court and sentenced to fine or 
imprisonment will escape any similar treatment in the 
Superior Court. Thus even in larceny cases the incen- 
tive to appeal a conviction is evident. Since larceny is 
largely an activity of habitual and professional criminals, 
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the possibility of escape from sentence by taking an ap- 
peal is all the more to be deplored. 

The right of appeal in criminal cases from decisions of 
the inferior courts is provided in order to secure to de- 
fendants the right of trial by jury guaranteed by the 
Constitution of Massachusetts. This provision gives the 
defendant a right to ‘“‘judgment by his peers’’ in all of- 
fences. A single judge, sitting alone, cannot therefore 
finally dispose of the large number of petty prosecutions 
which come before his court, unless the defendant accepts 
his judgment. What the practical effect of these provi- 
sions are can be seen from the statistics analyzed above. 
Further light is thrown on the subject by the statements 
made regarding appeals in the first report of the Judicial 
Council of Massachusetts (November, 1925, pp. 12-13). 
It is said there that one of the most important causes 
of congestion in the Superior Courts is the abuse of the 
right of appeal in criminal cases. The Superior Court 
is unable to try all the cases on its docket, and defendants 
have therefore taken advantage of this congestion, not 
because they wish to claim ‘a constitutional right, but 
because they expect more favorable treatment as a result 
of the necessity of quickly disposing of large numbers of 
cases. 
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Iuuicir SALE oF Liquor. 


Places selling intoxicating liquor became more nu- 
merous as public opinion became more definitely crys- 
talized against the 18th Amendment of the Federal Con- 
stitution. The fact is that ‘‘speakeasies” have not 
seriously offended the sensibilities of many of our citizens. 
There has been an attitude of toleration toward them, 
and this attitude has had its effect upon those engaged in 
law enforcement. Raids upon such places by the police 
departments in our larger cities, never very numerous, 
gradually have diminished almost to the vanishing point. 
As a result of this attitude on the part of a large portion 
of the public and of the police, the activities of those 
engaged in the importation and sale of intoxicating liquor 
in violation of law became bolder and more defiant. This 
not only resulted in the development of this illegal business 
to huge proportions, but it also contributed to the rise and 
development of other illicit businesses and activities. 

An unparalleled temptation to corrupt relations be- 
tween those engaged in the traffic and law enforcement 
officials has been the consequence. The business was 
outside of the pale of the law. The owner knew this and 
so did the police, and the public was neutral. In such a 
situation a police officer could safely demand tribute from 
a speakeasy proprietor as a condition of the continuance 
of the latter’s business. If the protection money was 
paid, the business could be let alone, and the public had 
little interest in this circumstance. If money were not 
paid, the enterprise could be raided and put out of busi- 
ness as the law required. 

If the officer whose protection was purchased were in 
a position of authority over others, the demoralization of 
his subordinates was inevitable. Evidence was presented 
to the Commission of instances in which patrolmen who 
had been faithful in the performance of their duty to 
prevent violations of the law had been transferred ap- 
parently for no other reason than that they were inter- 
fering with the conduct of the illegitimate liquor traffic. 
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There was also evidence that the influence of the il- 
legitimate liquor dealer has reached out into politics and 
has become a factor of serious proportion in the election 
of public officials. This influence has had the effect in 
many instances of seriously embarrassing honest and 
capable police executives. Supervision and control of 
vice squads have been taken out of the hands of the chief 
of police, and the control of the police department has 
found lodgment elsewhere than in the hands of the re- 
sponsible officers of the department. 

Mention has been made of the proportions to which 
this illegal traffic has grown, and it may be appropriate 
that the Commission report briefly the facts touching the 
volume of this business in the Commonwealth. 

One large liquor group operating in the eastern portion 
of the Commonwealth has offices located in different 
cities in that portion of the State. A raid upon one of the 
main offices revealed some liquor, several revolvers, 
binoculars such as are used upon vessels, and records 
relating to the smuggling of liquor. This group was or- 
ganized in the latter part of 1924; it became the domi- 
nant factor in the liquor traffic in and around Boston 
about the year 1931. It purchases its main supply from 
distillers in Canada. The liquor is brought from Canada 
in vessels owned by the group to positions off our own 
coast. The group owns three ocean-going vessels, each 
with capacity of 2,500 to 4,000 cases of liquor. On the 
arrival of a vessel off the Massachusetts coast, the off- 
shore vessel communicates by radio with a shore station 
which instructs the vessel where it is to meet a contact 
boat. At the same time the off-shore vessel is given an 
alternative point of meeting the contact boat in case the 
movements of the latter are detected by law enforcement 
officers. After the contact boat leaves its base the radio 
station informs the captain of the off-shore vessel, or 
supply boat, as to the place where he is to meet the con- 
tact boat, and gives instructions as to the kind and 
quantity of liquor which is to be delivered to the contact 
boat. 
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The landing places are known as “‘drops,”’ and each is 
designated by a number. This group has at least a dozen 
regular landing places. The load is transported from one 
of these landing places, usually by light trucks, to a place 
of storage, from which the liquor is conveyed by large 
trucks or vans, often bearing signs indicating legitimate 
businesses, to depots known as ‘“‘hides.”’ This system 
apparently is adopted in order to diminish the loss in 
case of a raid. Distribution is made from the “hides”’ 
to the customers. 

A complete inventory is kept in the main offices of the 
kind and quantity of liquor in each of the ‘“‘hides,’”’ and 
the delivery men consequently always know what stock 
there is on hand. Payment is made usually in cash, 
though credit is also granted, and there is evidence that 
the amount of credit sometimes runs into substantial 
figures. 

The activities of this group are not confined entirely 
to the distribution of liquor in this locality. It also 
makes wholesale deliveries to large cities in other States, 
as far west as Detroit, and serves as a distributor of 
liquor for other gangs. 

This group owns several contact boats with bases in 
Massachusetts. There was evidence that the group paid 
for repairs, gas and oil for the operation of these boats in 
a period of approximately three months the sum of 
$20,750, and that during the same period it paid for 
wages the sum of over $40,000. There was also evidence 
that in a period of substantially four months over $32,000 
was paid for labor in landing liquor. 

The evidence further indicates that the business of this 
organization has shown a consistent profit over a period 
of years. Profits were made in all but two months; the 
losses in those two months were caused by heavy seizures 
of liquor, automobiles and boats. The business has 
greatly increased since 1930, when New York interests 
became financially interested in this organization. Evi- 
dence of the sales of Canadian liquor alone for a period 
of six months, beginning in September, 1931, shows a 
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total of approximately $612,000, with expenses of opera- 
tion amounting to approximately $338,000, leaving a 
profit for the period of approximately $274,000, or an 
average profit for six months of almost $50,000 a month 
on a single branch of the business. 

This organization also dealt extensively in alcohol, and 
there is evidence that the business in this commodity 
amounted to an average of approximately 10,000 gallons 
aweek. While the information in our possession is not suf- 
ficient towarrant a positive statement, it indicates that the 
illicit liquor business done by this organization for the 
year 1932 exceeded 45,000 cases of Canadian liquor and 
500,000 gallons of alcohol. The valuation of the liquor 
smuggled from Canada exceeded $1,800,000, and that of 
the alcohol was of an equal amount, so that the total 
sales valuation of the foreign liquor and of the alcohol 
(most of which was manufactured in this country) 
amounted to over $3,600,000. 

In southeastern Massachusetts and on Cape Cod there 
are some areas in which a single individual enjoys exclu- 
sive landing rights, while other portions of this part of 
the State are recognized as common territory in which 
several independent operators ply their trade. 

In many cities speakeasies, gambling joints and night 
clubs are numerous, and their existence and situations 
must be known to the police. In some instances lists of 
these illegal enterprises in the possession of the Commis- 
sion were verified, at least in part, by responsible police 
officials who were called into conference with the Com- 
mission. When inquiry was made by the Commission 
why this state of things was permitted to exist, the usual 
response was that the police officials were not given a 
free hand but were controlled by political influence and 
authority, or that public sentiment was not in favor of 
restraining the activity of speakeasies. 

It is not possible within the scope of this report to 
discuss in detail the physical conditions surrounding 
speakeasies in various parts of the Commonwealth. 
Those in Boston may be taken as types. In that city 
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there are many small speakeasies, which need not be 
described. The large speakeasies may be divided into 
two classes,— those which cater to members of the public 
who pass the scrutiny of a doorkeeper, and those operating 
under a club charter which are supposed to be open only 
to members of the chartered organization. All large 
speakeasies are protected from police interference by 
barricaded doors and other devices. These doors are of 
solid metal of the grill type or are reinforced with metal. 
We believe that the police authorities must be aware of 
the location and the illicit character of the business of 
these places. Notwithstanding this, there has been com- 
paratively little effort to prevent their continuance. 
Such effort as has been made has usually been through the 
instrument of the raid, a method which has proved in a 
large number of cases to be inefficient. Raids have been 
inefficient because the illegal establishments are so strongly 
protected that by the time the police are able to break in, 
those in charge of the establishment are able to get rid of 
the liquor; furthermore, there is reasonable cause to be- 
lieve that in many cases the proprietors have been fore- 
warned of the raid. These places cater in many instances 
to the general public, and it would seem that it should be 
a comparatively easy matter for the police to obtain evi- 
dence of their illegal operation otherwise than by the raid. 

There are approximately twenty-five of the ‘club 
speakeasies’”’ in operation in Boston. One of these clubs 
has a membership of 6,600; it employs 70 persons and 
sometimes has an attendance of over 500 people. An 
officer of this club admitted to us that the club was sell- 
ing liquor in violation of law. Many of these clubs are 
equipped with bars and have bartenders in their regular 
employment. It has been impossible to determine the 
amount of the business done, but we believe that in some 
instances the volume runs into several thousand dollars 
a week. Slot machines are generally a part of the para- 
phernalia of these clubs. In some of,them women of low 
moral character ply their trade. The location of the 
clubs and the personnel of their incorporators are matters 
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of public record on file in the office of the Secretary of the 
Commonwealth. Police officials have claimed they have 
no right to enter these premises. It is difficult to under- 
stand this attitude. If these places are used for the 
purpose of distributing liquor illegally, even though only 
to their members, they are common nuisances. A sale 
of intoxicating liquor by a corporation to its members is 
just as illegal as a sale by one individual to another. It 
is apparent, however, that many of these places are 
operating not for the sale of liquor to their members 
alone, but for the sale of intoxicating liquors to members 
of the general public. It seems to us that there is no 
justification for the attitude that because the enterprise 
is a chartered club it has some sort of a constitutional 
right to sell intoxicating liquor in violation of law. It 
further seems to us that evidence could easily be secured 
of the common and persistent violation of the law by 
these organizations. 

It would present a false aspect to the matter if we were 
to give the impression that this condition is confined to 
the city of Boston. What has been said in reference to 
conditions in this city could be said with equal justifica- 
tion with reference to several other cities of the Common- 
wealth. It is speaking well within the facts to say that 
illegal traffic in liquor, by importation or ‘‘rum-running,”’ 
by sale in speakeasies and clubs, and by bootleggers, has 
been prevalent in almost every part of the Common- 
wealth, and that this business runs into huge proportions. 
It has been one of the principal industries of the Com- 
monwealth. The most serious aspect of the matter is 
that the business of violation of the liquor laws has 
brought other criminal conduct in its train. The speak- 
easy is not only the dispenser of liquor, but it is fre- 
quently the gambling place and the headquarters and 
breeding ground of the gang. It is also a reasonable 
certainty that the speakeasy has exerted a corrupt financial 
influence upon law enforcement agencies, and that there 
has been affiliation and association between those en- 
gaged in the illicit traffic and political office holders and 
candidates. 
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SHOPLIFTERS. 


The professional shoplifter is an habitual criminal. 
Professional shoplifters operate in various ways but in- 
variably employ skilled methods. Sometimes they make 
use of younger confederates. They have all the outward 
appearances of women of culture and wealth. They are 
bold, deliberate and daring, and are difficult to appre- 
hend. None of these professional shoplifters displays 
alarm if they become the object of suspicion. They 
attempt to leave the store quietly, usually first going 
upstairs or to some other part of the store. These pro- 
fessionals are known to the store police forces. One of 
our large department stores reports that the average loss 
from store thefts is approximately one-quarter of a mil- 
lion dollars ($250,000) annually. 

These professional shoplifters have ‘‘fences”’ through 
whom they dispose of their loot. Recently a large theft 
of lingerie was traced from a Boston house to a store in 
Miami, and it was found that the principal stock in this 
store consisted of apparel of this kind which had been 
stolen from Boston department stores. 

We find that the store detectives are well trained and 
proficient in their work. There is a central organization 
maintained, where the records of the various store thieves 
are indexed and available for use. In some of the large 
stores photographs and fingerprints of the principal shop- 
lifters are on file, and the employees are shown the photo- 
graphs of these thieves so that they may issue a warning 
when a professional enters the store. 

The tendency of the shoplifter to continue in her 
criminal career is illustrated by the record of the follow- 
ing store thief: 











Date. Offence. | Court. Disposition. 
April 8, 1908 Larceny . ‘ . | East Boston P . | Probation. 
June 10, 1910 | Assault and battery .| East Boston ‘ ‘ On file. 
| 
June 10, 1910 - - - East Boston ‘ <a Industrial School for 


Girls. 
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Date. | 


Nov. 14, 1912 


Sept. 24, 1914 
Oct. 15, 1914 
June 30, 1916 
Jan. 13, 1920 
Feb. 12, 1920 
March 18, 1920 
April 20, 1920 
April 20, 1920 
Aug. 15, 1923 
Oct. 11, 1923 
Oct. 11, 1923 
Nov. 11, 1923 
March 14, 1924 
May 21, 1924 
Nov. 20, 1924 
Jan. 16, 1925 
May 18, 1925 
Dec. 24, 1925 
Jan ~, 1926 
Jan -, 1926 
Jan -, 1926 
March -, 1926 
July 7, 1926 
July 7, 1926 
July 7, 1926 
July 7, 1926 
July 7, 1926 
Nov. 25, 1930 
Nov. 25, 1930 
Nov. 25, 1930 
Jan. 12, 1931 
Feb. 17, 1931 
Feb. 17, 1931 
Dec. 27, 1932 
May 25, 1933 
May 25, 1933 


Offence. 


Larceny 
Larceny 


Larceny 


Larceny 


Larceny 


Larceny 


Shoplifting . 





Larceny 


| Court default, larceny 


Violation auto law 
Larceny 

Larceny, court default 
Fornication . 

Larceny 


Larceny 


Larceny 


| 
Concealing leased prop- | 
erty. | 
Concealing leased prop- 
erty. 
Suspicious person 





Conspiracy . 

| 
Receiving stolen goods | 
Lewd and lascivious co- | 


habitation. 
Larceny 


Receiving stolen goods 
Receiving stolen goods 
Conspiracy, 2 counts 


Larceny 


Lewd and lascivious co- 

habitation. | 

Larceny 

Conspiracy to steal . | 

| 

Receiving stolen goods | 
Larceny 


Larceny, 6 counts 


Conspiracy . 


| 

| 

| 

| 

Violation auto law.’ | 
| Larceny 
| 


| Receiving stolen goods 


Court. 


East Boston 
Boston Municipal 
Boston Municipal 


Boston Municipal 


Boston Municipal 


Boston Municipal 


. | Philadelphia, Pa. 


Boston Municipal 
Boston Municipal 


Roxbury 


| Boston Municipal 


Boston Municipal 


| Boston Municipal 
Suffolk Superior 
| 


| Suffolk Superior 


Suffolk Superior 
Boston Municipal 
Suffolk Superior 


Roxbury Court . 


| Suffolk Superior 


Suffolk Superior 


Suffolk Superior 


| Suffolk Superior 


Suffolk Superior 


Suffolk Superior 


. | Suffolk Superior 


. | Suffolk Superior 


Suffolk Superior 
Suffolk Superior 
Suffolk Superior 
Suffolk Superior 


Suffolk Superior 


| Suffolk Superior 


| Suffolk Superior 


Boston Municipal 


Roxbury Court . 


Roxbury Court . 


Disposition. 


Reformatory for Women. 
Released Oct. 8, 1913. 
Reformatory for Women. 


On file. 


Dismissed for want of 
prosecution. Returned 
to Reformatory for 
Women. {Released 
Sept. 21, 1916. 


. | Defaulted. 


Default removed. 


On 


file. 
. | Defaulted. On file. 
. | On file. 


On file. Returned to Re- 
formatory for Women. 
$5 paid. 


. | Defaulted. 


Reformatory for Women. 
Appealed. 

$10 paid. 

Filed until re-arrest. 

Continued to Nov. 20, 
1924. 


On file. 


| 1 month jail. Appealed 


On file, full restitution 
made 

Dismissed — later in- 
dicted by grand jury. 

Indictment. 


Indictment. 
Indictment. 
Indictment. 


2 years jail in Berkshir 
County. 


| On file. 





On file. 

On file. 

On file. 

Indictment. 
Indictment. 
Indictment. 

No bill. 

1 year jail. 

1 year jail. 

$5. 

Not guilty, May 31, 1933. 
Not guilty, May 31, 1933. 
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Last spring a notorious shoplifter was apprehended in 
Boston. Although her photograph and finger prints 
were on file at police headquarters they were not avail- 
able at the time she was apprehended, and she was 
thereby enabled to give an assumed name and to pro- 
cure her freedom on bail in the sum of $100. She then 
disappeared. The record of this individual is as follows: 











Date. Offence. Court. Disposition. 
March 23,1911 | Grand larceny . . | New York City . | 1 to2 years. 
F 2 pe 
May  2,1911 | Larceny, pickpocket . | Chicago, III. ‘ . | No disposition. 
Dec. 23,1911 | Grand larceny . . | Washington, D.C. . | Probation. 
May 13, 1915 | Larceny i ‘ Boston Municipal .| Filed and turned over 
| | to Washington, D. C., 
} | | police. 
May 4, 1917 | Larceny . | Newark, N. J. . ‘ 3 years. 
Oct. 12,1917 | Larceny . | New York City . | Probation. 
July 15, 1919 Larceny P : .| Boston Municipal . | 6 months house of correc- 
| ; _tion. Appealed. 
Nov. 5, 1919 | Larceny ; , Suffolk Superior . | Nol pros Superior Court. 
} | | Charge of vagrancy 
| dismissed. 
Oct. 24, 1919 | Larceny : - . | New York City . | No disposition. 
Jan. 29, 1920 | Larceny (shoplifting) . | Philadelphia, Pa. ; Disposition not given. 
March 18, 1920 | Larceny ; . | Boston Municipal . | 2 years house of correc- 
tion. Appealed. 
March 18, 1920 | Vagrancy ‘ . | Boston Municipal _. | Filed. 
May 18, 1923 | Larceny , . | Suffolk Superior . | Filed. 
June 30, 1933 | Larceny from person .| Boston Municipal . Defaulted, July 3, 1933. 
| | 
July 1, 1933 | Larceny handbag . | Philadelphia, Pa. | 








Last summer one of these shoplifters appealed from a 
sentence of the Boston Municipal Court. After a partial 
trial in the Superior Court she pleaded guilty to two 
counts charging larceny, and was fined $50 on each count, 
although one of the counts alleged theft of goods to the 
value of $200. 

Of course a distinction ought to be made between those 
cases where a person is guilty of stealing inexpensive 
articles for her own personal wear or that of her family, 
and cases of frequent offenders who are members of an 
organization which is supported and maintained by stores 
whose principal stock in trade consists of stolen goods. 
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The penalties which have heretofore been imposed on 
this latter class of criminals have been far too light. 
Wholesale thieving of valuable articles on a commercial 
basis ought to be dealt with more severely by our courts. 


NARCOTICS. 


The traffic in narcotics is still a serious problem; it is 
estimated that there are in Boston 600 to 700 drug addicts, 
each of whom spend at the rate of $6 to $8 a day to obtain 
the drugs required to satisfy their cravings. Inasmuch as 
practically none of these unfortunates are willing or able 
to work for a living, they turn to shoplifting, larceny and 
other forms of criminal conduct. 

During the last fifteen months there have been an 
unusually large number of convictions on drug charges in 
the Greater Boston courts; but whether this is evidence 
of an increasing use of drugs by addicts, or a more vigor- 
ous prosecution by the authorities, we are not in a position 
to say. 

A serious apprehension is felt by those engaged in the 
regulation of the narcotic traffic that the repeal of the 
prohibition amendment will draw the well-organized gangs 
and syndicates of rum smugglers and distributors into the 
narcotic field. Within a year the agents of the Federal 
Narcotic Bureau obtained a conviction for wholesale 
narcotic sales against a well-known bootlegger, who had 
previously operated on a large scale in the smuggling of 
liquor. He said he believed that large profits from the 
illicit liquor business were a thing of the past, and that 
he had to have some way to keep his boats, trucks and 
well-organized gang employed. He chose the drug traffic. 
It is probable that other illicit liquor dealers will take the 
same course. The possibilities for making great profit in 
this traffic is shown by one case in which we have received 
evidence. A notorious bootlegger, now a wholesaler of 
narcotics, recently purchased 100 ounces of heroin costing 
at the time approximately $1,500. Before it reached the 
addict, this same heroin would pass through the hands of 
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various distributors and pedlars, each one of whom would 
“eut” it by the addition of sugar of milk. At current 
retail prices it is estimated that the aggregate cost to the 
addicts for this adulterated heroin would be $43,000. 

By reason of the fact that a quantity of drugs of great 
value has little bulk, the detection and apprehension of 
the drug pedlar and wholesale distributor can be accom- 
plished only by trained specialists. At present the agents 
of the Federal Bureau of Narcotics do most of the work 
on the drug traffic in Massachusetts. There are ten 
Federal agents in the State, most of whom centralize their 
activities in Greater Boston. We recommend that the 
State organize a Narcotic Unit, of not less than ten men, 
to be engaged exclusively in the field of narcotics. Many 
other States have such a unit with resulting benefits. 
The Boston police department has only one man assigned 
to this work. 

The statutes in this State regulating the use and sale 
of narcotics and drugs are contained in chapter 94 of the 
General Laws. The Federal Bureau of Narcotics has sub- 
mitted to us the following schedule of alleged defects and 
inadequacies in this chapter: 

There is no requirement that prescriptions shall be 
issued, or narcotic drugs distributed, ‘‘in the course of 
professional practice only,” relieving physicians, dentists 
and veterinarians from liability, no matter what amount 
is prescribed or distributed. 

Preparations ‘“‘prepared for external use only” are 
exempted, whether they may be used safely internally or 
not. The Uniform Act only exempts preparations ‘‘sus- 
ceptible of external use only.” 

There is no provision for legal possession of narcotic 
drugs by masters of ships or of airplanes, making such 
possession illegal under Massachusetts law although per- 
mitted by Federal law. 

Section 212 requires proof of unlawful intent to sell 
narcotic drugs before the penalty for illegal possession 
may be imposed. Intent is difficult, if not impossible, 
to prove. 
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Section 201 authorizes the sale of narcotic drugs by 
physicians, dentists, veterinarians and registered phar- 
macists to each other. It also authorizes them to sell to 
incorporated hospitals, colleges and scientific institutions. 
Both of these provisions are in direct conflict with the 
Federal law. 

Section 203 exempts lawful possession by common 
carriers but fails to exempt lawful possession by ware- 
housemen, public officers, the temporary incidental pos- 
session of employees or agents of persons lawfully en- 
titled to possession, and of persons whose possession is 
for the purpose of aiding public officers in performing 
their official duties. 

Section 18 provides for revocation of physicians’ cer- 
tificates only if such persons are intemperate in the use 
of narcotic drugs, and not if they are guilty of unlawful 
sales. 

Section 214 specifically provides for the seizure of 
drugs held by masters of ships or officers in charge of air- 
planes and the arrest of all persons present where such 
drugs are found, by failing to exempt these two classes. 

Sections 214 and 216, so far as they refer to synthetic 
drugs, are insufficient to meet the needs as shown by the 
Uniform Act. 

The forging of prescriptions for narcotic drugs is not 
specifically covered in the present law. 

The present law does not provide for control of the 
cultivation and growth of narcotic drugs, a matter solely 
within the power of the States. 

It does not provide for the licensing of manufacturers 
and wholesalers, to whom the government may not re- 
fuse registration, although they may have violated the 
very law under which they seek registration. The refusal 
of a license by a State will justify refusal of registration 
by the Federal government. 

It does not require the return of the unused portion of 
a narcotic drug when no longer required by the patient, 
nor that exempt preparations shall contain ‘‘not more 
than one of the drugs named’”’ in the law. 
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It does not require that exempt preparations contain- 
ing a narcotic drug shall contain some other drug of 
medicinal value, making it possible to sell morphine and 
water as a medicinal preparation, nor does it restrict the 
amount of exempt preparations that may be sold to any 
one person within a given length of time; nor does it 
require a record of drugs seized and destroyed to be for- 
warded to the Commissioner of Narcotics, although an 
international treaty requires that such a report be made 
by him, covering all drugs destroyed in the United States. 

We recommend that these defects be remedied by the 
repeal of the present statutory provisions, and the en- 
actment in their place of the Uniform Narcotic Drug Act 
as approved October 8, 1932, by the National Conference 
of Commissioners on Uniform State Laws. 

We are informed that all persons convicted for the 
first time of drug addiction in United States courts are 
segregated at one institution, where scientific treatment 
is given them. Massachusetts has no special institution 
equipped for this purpose. We believe that there should 
be such an institution in this Commonwealth. The in- 
carceration of a drug addict is of no permanent benefit 
to him or to the community unless when released the 
treatment given him has resulted in his cure. 


Houses or Itt Fame. 


Houses of ill fame exist in many of the cities of the 
Commonwealth, though probably in no larger numbers 
than what may be called usual. In Boston there are some 
established places of this nature which are open to the 
general public. In this city, as in most large communities, 
there are also private apartments which are used more or 
less for immoral purposes. They are, however, compara- 
tively few in number and each one is resorted to only by 
a few persons. The extent of the activities of such places 
hardly permits them being classed as a business. From 
outward appearances there is nothing to indicate the pur- 
pose for which they are occasionally used, and in that 
sense they do not constitute any public scandal. 








1934.] SENATE — No. 125. 87 


There was evidence before us of a few regular establish- 
ments, kept in various cities, usually by people known to 
the police from their persistent violations of the law gov- 
erning such places, although the police did not agree that 
their business was as extensive as had been reported to us. 
In some of these establishments the inmates are supplied 
for a certain period of time when they are supplanted by 
others, and in this way the police see but little of them. 
They seldom go out, and their stay in any particular place 
is too short for anybody to gain their confidence and 
thereby get an insight into the system under which they 
are working. 

These are called ‘‘chain houses,” and they operate on 
so-called ‘“‘circuits,’ — the Bridgeport circuit, the Provi- 
dence circuit, the Hartford circuit, the New York circuit. 
Outside of furnishing the inmates and exacting a certain 
price per capita during their stay, the circuit organization 
seems to have nothing to do with the operation of indi- 
vidual establishments. This mode of operation is the 
only evidence we have secured to show that this business 
is organized. 

We believe that such of these establishments as do exist 
are comparatively free from the direct control of important 
underworld criminals. The amount of the profits is 
apparently too small to attract their activities, and they 
turn to more profitable ventures. Some of the proprietors 
of these places are acquainted with characters engaged in 
other illegal ventures and perhaps have their friendship, 
but there appears to have been no direct connection 
between them in the past in so far as the conduct of houses 
of the kind in question is concerned. 

The more important aspect of the enterprise of conduct- 
ing houses of ill fame is the possible development of it as 
an organized activity of large proportions if professional 
criminals turn in this direction when their present illegal 
enterprises, such as the importation and sale of liquor, 
become unprofitable. Reference has hereinbefore been 
made that there is a body of opinion that there may be 
such a development of organized professional criminal 
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activity. There is no necessity, so far as the Commission 
sees it, of additional legislation. We do, however, feel 
that careful scrutiny ought to be had of the houses of ill 
fame, particularly in the period immediately following 
the repeal of the prohibition amendment. It ought to be 
much easier to prevent the suggested development than 
it would be to eradicate the evil after professional crimi- 
nals have become organized with respect to this illegal 
enterprise. The attention of police authorities should be 
carefully centered upon any efforts which may indicate 
the intrusion of the organized gang into this field. 


LOTTERIES. 


There are districts in this State where lotteries are 
maintained as extensively and almost as openly as 
theatres, and where it is almost as easy to buy a policy 
slip as it is to purchase a theatre ticket. 

In one of our large cities there are about fifty princi- 
pals, sometimes called “backers,” engaged in the promo- 
tion of lotteries. Each principal employs various agents, 
or ‘‘pick-up”’ men, for the sale and distribution of lot- 
tery slips. These agents are paid a fixed compensation 
or a percentage on their sales. Sometimes this agent 
sells tickets himself, but usually he organizes a sales 
staff and employs the keepers of stores, restaurants and 
barber shops as his distributors. The actual sellers of 
lottery tickets are known as “bookies,” and they are 
usually paid a certain percentage on their sales, com- 
monly 20 per cent. The winner of any capital lottery 
prize is expected to pay 10 per cent to the person from 
whom he secured his ticket. 

The principals have certain districts in which they 
have practically exclusive control over the sales of lottery 
tickets. The invasion of outside promoters is prevented 
by threats of violence. This business is conducted upon 
a large scale, and with comparatively little interference 
from the authorities. Occasionally one of the ‘“‘ bookies” 
is apprehended and fined, but rarely is a principal prose- 
cuted. In one Massachusetts city we believe that there 
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are at least 2,500 persons engaged principally or inci- 
dentally in the sale of lottery tickets. 

The common form of lottery is based upon certain 
numbers that are printed regularly in newspapers, such as 
treasury balances, the number of shares traded in on the 
New York or the Boston Stock Exchange, and the mu- 
tuel figures for horse races. Some of the ‘‘bookies”’ have 
a regular trade and can closely average their daily re- 
ceipts. One who operates in one of our best-known pub- 
lic buildings sells about $150 worth of tickets a day. We 
have seen some of these tickets. They are pieces of 
blank paper having a number and the date indicating 
when the lottery is to be decided. This sort of lottery 
requires no printed tickets; the ‘‘bookies” use pieces of 
blank paper upon which they write out in duplicate the 
number selected by the customer and the date when the 
winner is to be decided. The customer keeps one slip; 
the duplicate slip, together with the money, is then 
turned over by the “bookie” to his agent, who makes 
his returns to the principal. 

At a meeting held last year at a Boston hotel, a score 
of the principals conducting the lotteries in Boston met 
for the purpose of establishing a better working agree- 
ment between them, and to reduce the odds for first prize 
in these lotteries from 600 to 1 to 550 to 1; 550 to 1 is 
now the prevailing ratio, except in one large group which 
still operates extensively in Boston upon the former per- 
centage. It was also the object of this meeting to see 
if the principals would not contribute a certain percent- 
age of their receipts in order to maintain an organization 
to act as a supervisory board over all lottery operations 
in the city. 

In the main, and throughout the Commonwealth where 
lottery tickets are sold extensively, it appears that the 
lottery business of certain districts is allocated to cer- 
tain individuals or organizations. There are a few ex- 
ceptions to this rule, where independent agents have for 
years been selling tickets in well-established pools and 
are permitted to continue their business free from inter- 
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ference by those having control of the lottery business in 
the particular district. 

It is only natural that such an illegal venture entailing 
the payment in case of such large amounts of money has 
proved attractive to those criminally inclined. The great 
odds against winning a prize makes large profits inevi- 
table, and in the main these profits go to the underworld, 
The representatives of the underworld conduct and con- 
trol the lottery situation in this Commonwealth, and 
there is reason to believe that their control has been 
enforced by violence and even by murder and has re- 
ceived police protection. 

The Commission sees no need for additional legislation 
for the control of these unlawful gambling enterprises. 
The conditions we have described are due not to a lack 
of sufficient law, but to a failure to enforce the law we 
have. 

The Commission does not feel that it is within its prov- 
ince to make any recommendation relative to the legaliz- 
ing of some form of gambling as an outlet of a normal, 
human instinct. The experience of other States has 
tended to indicate what might be assumed as a matter of 
reasoning, — that if there were some form of gambling 
under state control, such, for example, as legalized wagers 
on horse races, it might be expected that the illicit gam- 
bling which goes on today might more successfully be cur- 
tailed; that the widespread human tendency to make a 
wager on something or other would find an outlet; and 
that some of the resistance to the enforcement of the law 
against other forms of gambling would be dispelled. 

New Hampshire legalized the pari-mutuel system of 
betting on horse racing in 1932. The system was a novelty 
to the people in this section of the country, although it had 
been in use for years in other States. The basic idea of 
pari-mutuel betting is that all the money wagered on a 
given race is put into a pool; after deduction of a fixed 
amount for the operators of the track and of the taxes due 
to the State, the entire pool is divided proportionately 
among those who have placed successful wagers. The 
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method of receiving wagers, tabulating odds, and paying 
off the winners is almost mechanically perfect, assuring 
all who make wagers of an honest chance. Close super- 
vision of accounting is had by the State, which receives 
as a tax a fixed percentage of the amount of each pool. 
It was estimated that last summer 90 per cent of the per- 
sons who went to the Rockingham races came from this 
State. During the fifty-nine days of the three meets more 
than $600,000 was spent for admissions, and more than 
$12,500,000 was wagered. By far the greater part of 
these amounts came from the citizens of Massachusetts, 
and the State of New Hampshire benefited therefrom to 
the extent of $433,935.99 in taxes. 

It is undeniable that a very large number of our citizens 
have an instinctive desire to wager and to experience the 
accompanying thrill of uncertainty. Every day through- 
out this Commonwealth thousands of dollars are wagered 
in ‘‘nigger pools,’ which are operated by leading figures 
of the underworld. Large amounts of money are paid 
each year for ‘“‘sweepstake”’ tickets on foreign horse races 
by our citizens. These wagers are made by practically 
every class of our citizens. 


Stot .MAcHINES. 


Within the last few years gambling machines of various 
kinds have been installed in clubs, speakeasies, restau- 
rants, barber shops, drug stores, and even in the small 
neighborhood stores. Some of these are ‘‘money ma- 
chines,’ arranged for the reception of coins of various 
denominations and giving the player either nothing or a 
certain number of coins. Other machines give the player 
a small package of candy mints and sometimes also give 
him ‘‘slugs”” which may be either used for further play 
or redeemed with the storekeeper for merchandise or for 
cash. A recent type of machine distributes a roll of mints 
and sometimes also gives the player ‘‘slugs” which have 
no cash value, but may be deposited in the machine for 
the purpose of permitting the holder to play ‘‘baseball.’’ 
This last-mentioned machine has a mechanical arrange- 
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ment whereby the money deposited goes to one compart- 
ment and the slugs to another, but this arrangement can 
be easily changed so that at times coins will go into the 
slug compartment and slugs into the coin compartment; 
the machine will then at times give out nickels on a suc- 
cessful play. The money machines, sometimes called 
‘“‘jack-pot”’ machines, are, of course, gambling devices. 
The usual type of candy selling machines, which give out 
slugs which permit the player to again operate the ma- 
chine and thereby secure more candy and perhaps more 
slugs, has also been held to be a gambling machine. 

One distributing company has 235 of the “baseball” 
type of machines in use in eastern Massachusetts, of which 
approximately 120 are installed in Boston. They are 
leased to storekeepers on a percentage basis. This com- 
pany furnishes the storekeeper with the candy for these 
machines without charge. The proceeds from this type of 
machine are divided as follows: 40 per cent to the store- 
keeper, 15 per cent to the salesman who installed machine, 
3024 per cent to the candy manufacturer, and 14!4 per 
cent to the owner of the machine. These machines being 
‘“‘nickel’”’ machines, it will be seen that the candy costs 
only 11% cents a roll. This company regularly employs 
six or seven persons, and, we are informed, had a profit 
last year of $38,150. This is the largest company located 
in Boston. A concern situated in Cambridge does a still 
larger business. 

Most of the machines in use in Massachusetts come from 
two manufacturers in Chicago and one in New York. If 
some of the machines furnished are seized and forfeited, 
the remaining machines of that type are returned by the 
storekeepers, and the manufacturer then supplies a new 
type of machine. 

An investigation of the slot machines in Boston dis- 
closes that there are approximately 1,000 slot machines 
in use in that city. There are three different distributing 
concerns for these machines located in Boston. In one 
Boston police division, according to a list received by us, 
there are 85 slot machines. In Worcester there are two 
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principal distributors of slot machines. They are large 
operators, but we have been unable to get sufficiently 
definite information to warrant a close approximation as 
to the volume of business done by them. The use of these 
slot machines also occurs in Lowell, Lawrence, and in 
other cities in this State. 

Rival gangs in some communities are said to have been 
engaged in hi-jacking these machines. Some operators 
now protect their machines by a steel jacket which en- 
tirely covers the machine when it is not in use and which 
is firmly attached to the realty. The profits derived from 
the operation of these machines are large enough to attract 
the activity of professional criminals. Various tests have 
been made on different types of machines to see what 
chance the player has of being successful. In one test 
750 slugs were used, and play was continued until no 
slugs were left. At five cents apiece, these slugs would 
represent an outlay of $37.50. Approximately 1,800 plays 
were made, using not only the original 750 slugs but also 
all slugs won during the course of play. The “‘jack-pot”’ 
was won only upon two occasions, and at no time during 
this long series of plays was the player ahead of the game. 
At the end he had nothing. Another type of machine was 
tested with 1,000 slugs and showed that only 756 slugs 
were obtained by using 1,000 slugs in this machine. From 
actual tests it would appear that the chance of winning 
the “‘jack-pot”’ in the ordinary machine is about 1 in 900. 

Adjustments can be made easily on certain types of 
machines so that the player has practically no chance of 
winning if he makes any large number of plays. No one 
can hope to win in any type of these machines if he con- 
tinues playing for an appreciable length of time. Of 
course, occasionally one can play and secure the “jack- 
pot” or another prize in a money machine, or a number 
of slugs in the candy type of machine, but these are only 
isolated occasions and are simply bait for further play. 

One feature of this enterprise is of serious import. 
Children are allowed to play these slot machines, and they 
soon become habitual players. Of course, children can 
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have no better luck than adults, and in the end their cash 
goes into the coffers of the slot machine operators. The 
operation of these machines by adults is bad enough, con- 
sidering the volume to which the business has grown, but 
it is infinitely worse to arouse gambling instincts in young 
children and to victimize them by a machine which 
cannot be beaten. 

There is a great diversity in the decisions of District 
Court judges as to what is necessary to make out a prima 
facie case in the prosecution of slot machine cases. We 
are informed that some judges decline to convict upon 
uncontradicted evidence showing the manner of opera- 
tion of these gambling devices, and in some cases with 
the very machine which has been seized. If the ma- 
chine gives out slugs, some courts refuse to convict unless 
the slugs have been actually redeemed in cash or goods 
by the storekeeper. But even if the slugs are not so re- 
deemable, the number of slugs obtained in no way de- 
pends upon the skill of the operator but entirely upon 
the automatic operation of a mechanical device which 
is built and contrived to operate against the player’s 
chances. Where the necessary result of the playing of 
any machine rests entirely upon chance, it would seem 
that the setting up and maintaining of such a machine 
for public use ought to be held to be within the sweep 
of the statute and to constitute an offence. In the in- 
terests of uniformity of decisions by district courts, a 
new section should be added to the gaming laws providing 
that the possession of any mechanical device set up and 
ready for public play, which gives the players money, 
goods or anything of value in varying amounts, the re- 
sult depending entirely on chance, constitutes an offence. 

The money seized in these machines should be held to 
be a gambling implement, and should be forfeited just 
as the rest of the gambling implements are forfeited. 
Within the last few months the Superior Court ordered 
the return of $7,290.60 which had been seized in a gam- 
bling raid. We suggest an amendment to the present 
statute, providing that all money seized which has been 
used in gambling shall be forfeited. 
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Search warrants in all gambling cases should permit 
the designated officer to seize, hold and remove contra- 
band goods. 

As in the case of the speakeasy, a serious phase of the 
business of the slot machine is the apparent connection 
between the operators and some public officials. The 
prevalence of the machines and the openness with which 
they are operated cannot in all instances be attributed 
to mere inertia or inefficiency. The whole business with 
its various ramifications has had a demoralizing effect, 
and undoubtedly has contributed materially to the 
financial resources of the professional criminals. (See 
Appendices A and B.) 
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PART III. 


RECOMMENDATIONS RELATING TO LAW ENFORCEMENT 
AGENCIES. 
We submit herein recommendations relating to police 
systems, prosecuting officers and certain courts. 


POLICE. 


In common with other States of the Union, Massachu- 
setts stands in need today of the highest type of police 
service. A list of reported crimes taken from the public 
press from all parts of the State indicates that we are 
afflicted with the typical crimes of America, — gang 
murders, and other incidents of racketeering activities, 
various forms of robberies, from the pay-roll robbery to 
the “‘rolling”’ of drunks, the usual forms of burglaries, 
larcenies, and sex crimes, blackmail, arson, counterfeiting, 
bad check passing, drug selling, etc. 

These crimes are committed by various types of crim- 
inals. Some are the work of juveniles, taking their first 
steps in crime. Others are the work of occasional offenders 
driven to crime by one motive or another. But the more 
serious criminality is the work of habitual and profes- 
sional criminals. In many cases these criminals have com- 
bined themselves into gangs in which case they become 
an even more dangerous menace than when acting indi- 
vidually. 

The danger from criminals is increased by the fact that 
the modern professional criminal uses every mechanical 
means to aid him in carrying on his work. The automo- 
bile is in constant use by criminals, increasing their 
mobility and the range of their depredations, and making 
it possible for them to make quick get-aways. In the 
Sommer case the automobile used by the bandits was so 
equipped that it could start immediately at high speed. 
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The danger from these criminals is also increased by the 
fact that they are usually well armed, employing not only 
the commonplace revolver, but sometimes even the deadly 
machine-gun. 

With its large population, including one of the largest 
urban areas in the country, Massachusetts has a very 
serious problem of adequate police protection to life and 
property. To cope with this problem requires police work 
of a high order of intelligence. It requires a well-dis- 
ciplined body of men of unquestioned honor and integrity 
who have been trained to the difficult job of modern police 
work. It requires a leadership which is alert, intelligent 
and conscientious, which is thoroughly familiar with all 
phases of police work, and which has, at the same time, 
the social vision necessary to adapt police practices to 
changing community needs. It requires the assistance of 
all the mechanical and scientific aids to criminal investi- 
gation which have been devised both here and abroad in 
recent years. It requires an organization so flexible and 
responsive as to be able quickly to mobilize all its resources 
in an emergency. Finally, it requires a high degree of 
co-ordination of police forces, so that the entire police 
power of the State may be used against criminals who 
commit crimes or take refuge in any part of the State. 

Political Interference. — It seems evident that the people 
of Massachusetts are not getting from the police forces 
in this Commonwealth that full measure of protection to 
life and property which they have a right to expect. One 
reason for this is that in many instances political superiors 
of police chiefs in Massachusetts prevent the police from 
proceeding against persons known to be violating the laws 
of the Commonwealth. 

One police head summed up to us the situation as 
follows: 


The control which special privilege acting through politicians 
demands, as well as those favors which politicians claim for them- 
selves, is a notorious evil, and is a detriment to fair treatment and 
honest service in many communities. 

In Massachusetts the chief executive of the police department is 
usually appointed by the Mayor, subject to confirmation by the City 
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Council or Board of Aldermen. Generally speaking, if such a chief 
desires to remain in office he is subject to the whims of the Mayor or 
influential members of the City Council or Board of Aldermen, and 
even his attempts to maintain discipline are subject to review by 
those holding elective office. . . . 

In cities where the chief is appointed by the Mayor the chief knows 
perfectly well to whom he owes his appointment. He knows when he 
accepts office that he must, in the administration of it, yield the 
interest of the public in the prevention of crime and detection and 
prosecution of criminals with political alliances to the powerful pro- 
tection of his own patrons. The chief, being subject to arbitrary dis- 
missal in many cities when by any action he displeases the Mayor or 
politicians who put him in office, must, if he desires to retain office, 
necessarily be cautious in the discharge of his duties to heed the 
admonitions of his patrons. 


Testimony heard by the Commission from other heads 
of police departments tended to confirm this view of 
conditions in the Commonwealth. The chiefs who came 
before the Commission generally appeared to be honest 
and anxious to perform their duties fearlessly and fully 
if they were permitted to do so. But they gave many 
illustrations of interference. One chief in a small town 
said that he had given offence to his board of selectmen 
by cleaning out the speakeasies in his town, about five 
years ago. He was ordered not to make any raids again 
until he first talked it over with the board. Since then, 
just one raid has been conducted in the town, and that 
by the State Police, who were successful only in making 
the speakeasy operate a little less openly. ‘‘I have to 
play the game,” this chief said, ‘‘to keep my job.” He 
has a family, and needs his job. 

We cite this instance because it is typical of a great 
deal of evidence coming not only from chiefs of police 
but from other reliable sources. Much of it was given 
reluctantly, and frequently it was against the interest of 
the person testifying. We fully appreciate that we have 
not had the facilities to try individual cases with oppor- 
tunity to those involved to be heard in their defence so 
as to enable us to make specific findings. We simply say 
that we are convinced that political influences are im- 
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peding police efficiency in this Commonwealth, and that 
there is enough of it to make it a matter of sober concern. 

In many instances, the Commission finds, the chiefs 
of police have no appointive or disciplinary powers over 
their forces. In view of the fact that appointments to 
police departments are often made upon political con- 
siderations, it is not surprising to find tie-ups between 
the political superiors and the subordinates of the chief 
of police, creating a situation in which the supposedly re- 
sponsible chief of the force has little power over it. 

One chief eligible for retirement refuses to leave the 
force, hoping that there will be a change in conditions 
and that he will be able to bring his department up to 
standard before he lays down the reins. He believes 
that 90 per cent of his force are honest and are in sympa- 
thy with him. It is the other 10 per cent who are the 
instrumentalities of certain politicians and have brought 
about almost a complete demoralization of the whole de- 
partment. Corrective measures cannot be taken against 
them so long as their official misconduct is sponsored by 
politicians powerful in the community. 

The Commission has received testimony that there is 
often political interference when disciplinary , depart- 
mental or court action is in prospect against policemen 
who are offenders against the law. Two patrolmen of 
one large city, accused of robbing a man with whom they 
had gone on a roadhouse party, immediately got po- 
litical friends to interfere, first, to prevent the case from 
coming to court, and then to quash the case before the 
departmental disciplinary board. 

When chiefs are helpless, it is no wonder that miscon- 
duct among policemen is to be found. It is significant 
that we have had evidence of drunkenness of policemen, 
even in the police stations, of squabbles among police- 
men, of ‘‘wild parties’? conducted by certain police or- 
ganizations, and of maltreating of prisoners. This evi- 
dence is symptomatic of a breakdown of morale. Some 
police officers are said to be in collusion with certain 
criminal lawyers, so that if a defendant employs a certain 
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lawyer he is likely to be acquitted. A flagrant instance 
of this practice was brought to the attention of the Com- 
mission. It was one which was thoroughly investigated 
by a member of the police department who has the proofs 
in his possession, and concerned a foreign-born restaurant 
keeper who was caught with a small supply of liquor on 
his premises. A lawyer appeared in court to represent 
the defendant, although the defendant had expressly 
stated that he did not wish to be defended, since he was 
pleading guilty. Thereafter, the restaurateur, though 
he did not keep liquor again, was threatened with and 
actually did suffer raids and arrest because he would not 
buy his peace. 

In the cases of alleged police misconduct brought to 
our attention, no disciplinary public hearings for inves- 
tigation of the charges had been held. The United States 
Department of Justice twice attempted to prosecute po- 
licemen in one of the cities of Massachusetts, and both 
times was thwarted in this effort. 

How typical these conditions are of all Massachusetts 
police departments, or how extensive they are in any one 
department, the Commission is in no position to deter- 
mine. But the conditions disclosed by evidence before the 
Commission, even if they are not typical, are sufficiently 
serious to require some immediate remedy. Politics- 
ridden police departments, departments in which chiefs 
have no real power over their men, departments which 
contain policemen who consort with criminals and who 
commit serious breaches of duty without suffering punish- 
ment, are no protection against the criminal. It therefore 
becomes necessary to consider so far as possible what are 
the present-day deficiencies of police organization and 
practice and to suggest remedies for them. 

Police Leadership. — Under existing conditions, it is 
exceedingly difficult to get the kind of leadership which 
police departments must have to function properly. The 
police chief has no security of tenure. He is subject to 
removal at the pleasure of the mayor or of the selectmen. 
With a political overturn, therefore, a new police chief may 
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be chosen. What this means in the way of political inter- 
ference has already been stated. Frequent changes in 
commanding officers of police have further bad results. 
A police chief requires an intimate understanding of the 
details of police work, experience in dealing with men, and 
a thorough knowledge of the locality in which he works. 
It is difficult for any city or town to find a man with all 
these qualifications. If an intelligent and honest leader 
is chosen he may, with increasing experience, develop the 
qualities necessary for good police leadership. When a 
new police chief is appointed merely because the political 
control of a locality has changed, the advantages of the 
former chief’s experience is lost, and another man must be 
educated in the performance of his duties at the public’s 
expense. 

Police Recruiting. — It is of the utmost importance for 
the efficiency and honesty of any police force that its men 
be properly chosen and properly trained for police work. 
At the present time all the cities of Massachusetts and all 
towns of over 12,000 inhabitants choose their policemen 
by means of civil service examinations. These examina- 
tions test such things as powers of observation, general 
information, educational equipment, physique and the 
applicant’s knowledge of police practice and procedure. 
They should be held to lay down minimum standards 
which an applicant must meet in order to qualify for con- 
sideration for appointment as a police officer, and they 
should not be used, as they seem to be at the present time, 
as the sole criterion of a man’s fitness for appointment. 

The most important requirement for a police officer is 
that he be a man of good character. To ascertain the 
character of applicants, the Civil Service Commission 
clears the names of all applicants through the Board of 
Probation and thus learns whether or not a man has a 
criminal record. This is apparently as far as the investi- 
gation goes. It is not enough that an applicant for police 
office has no criminal record. His character, habitual 
modes of conduct, and social attitudes may be such as to 
make him unfit for police work, even though there is no 
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record against him in the criminal courts. When a man 
is appointed to the police force from the certified list of 
the Civil Service Commission, he is on probation for six 
months, during which period his police superior can dis- 
charge him at any time and for any cause. Many of the 
police departments do not make a sufficiently rigid inves- 
tigation into a man’s past and his character to determine 
whether he is the type of individual who should be per- 
manently appointed as a police officer. 

Police Training. — Massachusetts, in common with 
most other States, has been lax in the matter of the train- 
ing of police recruits. Modern police work requires that 
even a patrolman have a considerable amount of tech- 
nical information, be physically equipped to handle him- 
self, and be able to handle his weapons. The more ef- 
ficient police forces both here and abroad have provided 
police schools to inculcate into the recruit the essentials 
of his job. It is unfortunate that the only municipal 
police school in Massachusetts at the present time is the 
Boston Police School which was established two years 
ago. With police schools, a probationary policeman who 
failed to keep up with the curriculum, and thereby 
demonstrated his unfitness for police work, could be 
weeded out at the start. In such schools recruits would 
be under the eyes of experienced police officers who 
might determine whether or not the probationers had 
the aptitude for good police work. The one existing 
municipal police school in Massachusetts has not made 
use of the possibilities of such a school in selecting men 
during their six months’ probationary period or in train- 
ing them for service. 

Police Promotions. — Under our present practice, po- 
lice promotions must be made from among those officers 
who have passed the civil service promotional examina- 
tions. Police chiefs object to this set-up because it gives 
them too little leeway in the choice of their subordinate 
officers. They argue that if a police chief is to be re- 
sponsible for the policing of a city or town, he should 
have some voice in the selection of his subordinate of- 
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ficers and should not be compelled to accept men merely 
because they have been able to satisfy the formal re- 
quirements of the Civil Service Commission. There is 
much to be said in favor of the attitude taken by the 
police chiefs. The police practice in England and on the 
continent supports their contention. 

It has been argued that to give police chiefs any in- 
fluence in promotions would open the door to the evils 
which our civil service laws were intended to eliminate, 
that with such an influence promotions might be dic- 
tated largely by personal and political favoritism. It 
should be observed, however, that giving some weight to 
the opinion of superiors in the making of police promo- 
tions would not necessarily do away with the require- 
ment of selection from a certified list. We must remem- 
ber that the existing method of promotion has evidently 
not provided sufficient guarantee that promotion will be 
based upon merit alone, and that under the present 
system police officers commonly feel that faithful per- 
formance of duty and meritorious police work are not 
given due recognition in the making of promotions. 

The scope of the present civil service promotional 
examinations is not adequate; too much emphasis is 
placed on length of service, and too little is placed upon 
the character of that service and the opinions of superior 
officers touching the manner in which an applicant for 
promotion has performed his duties. If the present 
. system of promotions is to continue, greater value should 
be given to the past performances of those eligible for 
promotion and to the recommendations of their superior 
officers. Promotions should not depend as they do now 
upon the capacity of a candidate to acquire a book knowl- 
edge of matters relating to police activities or an ac- 
quaintance with novel methods of ‘“‘ passing’ promotional 
examinations, but should depend, also, upon the appli- 
cant’s ability to preserve the public peace as demon- 
strated to his superiors in his actual police work. 

Police Communication Systems. — Many Massachusetts 
police departments are not equipped with the mechanical 
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aids necessary for good police work. An indispensable 
requisite for such work today is an adequate communica- 
tion system. Headquarters must be able to reach the 
man on the beat with a minimum of difficulty and with a 
maximum of speed, and the man on the beat must in turn 
be able to communicate rapidly with headquarters. The 
communication system must be so devised as to enable a 
sufficient amount of police strength to be mobilized 
promptly in an emergency. Good communication systems 
are also essential for co-ordinating the efforts of different 
police forces. If an armed gang holds up a bank in one 
town, other cities and towns along the route of escape 
should be notified so that immediate steps may be taken 
to apprehend the criminals. 

Modern police science has developed many mechanical 
aids to these objectives. For interdepartmental commu- 
nication the teletype service has been found to be practi- 
cally indispensable. Various methods of radio communi- 
cation have been devised for communication between 
headquarters and men in radio-equipped cruising cars. 
For communication with men on their beats, there are 
various types of telephonic devices as well as signal light 
systems. 

In Massachusetts the communication systems of police 
departments are far from satisfactory. Each city and 
town has gone its own way in installing or failing to install 
mechanical devices. There are many cities and towns in 
Massachusetts which are not even equipped with teletype. 
Some cities and towns have radio and radio cars, and 
others have not. In many cities and towns the telephonic 
methods of communication between headquarters and 
men on the beat are antiquated, and should be replaced 
by modern methods. 

Inadequacy of communication equipment handicaps 
not only the city in which it exists, but other communities 
also. A proper communication system is an essential in 
obtaining quick and efficient co-ordination of the efforts of 
different police forces to meet a given emergency. Ade- 
quate help in an emergency cannot be obtained from a 
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department which is poorly provided with communication 
systems, and thereby handicapped in getting information 
or in transmitting it to its men on duty. 

Detectives. — It is doubtful whether detective work in 
Massachusetts reaches adequate standards of efficiency. 


The essentials of a good detective bureau are realized whenever a 
sufficient number of persons selected for common sense, vigor, in- 
tegrity and special aptitude are employed under competent super- 
vision to handle the cases necessarily requiring investigation by a 
headquarters unit. In addition, there must be an identification divi- 
sion using all recognized methods known in the field. Criminal cor- 
respqndence must be handled with efficient dispatch. The valuable 
aid of science and experts must be judiciously sought. An adequate 
reporting system must be provided in order that essential records 
and executive control may be assured. Suitable equipment must be 
available and facilities for communication must be swift and sure. 
Finally, the general plan of structural organization must be such 
that the work of the detective unit is carefully articulated with that 
of almost every other portion of the police force. (Chicago Police 
Problems, p. 119.) 


Assignments to detective work in Massachusetts cities 
and towns, as in most other cities and towns in America, 
are largely due to political and personal influence. 


Since specific capacity for detective work does not necessarily 
accompany personal influence, the quality of work performed under 
such circumstances is quite likely to be inferior to that produced by 
a force of men selected for their relevant qualifications. (Chicago 
Police Problems, p. 119.) 


In Boston at the present time at each police station 
detectives are detailed from the uniformed force by the 
captain of the particular division. Their continuance in 
such work depends upon the pleasure of the captain, who 
himself may never have had any experience in detective 
work. Detective officers throughout Massachusetts 
generally receive little training in the technique of crim- 
inal investigation. This is in distinct and unfavorable 
contrast with conditions in England, and on the continent 
of Europe, where after being carefully selected, detectives 
are equally carefully trained. Either they serve an ap- 
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prenticeship, or they take special courses in detective 
work at the police school. After appointment to the de- 
tective force, there is a probationary period during which 
the appointee may be dropped at any time upon evidence 
of unfitness. 

There is one other outstanding difficulty with the or- 
ganization of detective work in Massachusetts. Modern 
detective work requires the use of all the methods and 
equipment which modern science has devised, and of men 
trained to apply and use such methods and equipment. 
A bureau so equipped and manned is beyond the resources 
of most of the cities and towns in Massachusetts. When 
a major crime is committed in one of the smaller commu- 
nities, the police force goes along as best it may with the 
facilities at its command in search for the solution. Except 
for the resources of the State Police, there is no organiza- 
tion upon which any local police force can call for assist- 
ance in the investigation of a particular crime. 

Lack of Co-ordination of Forces. — As police forces are 
organized today in Massachusetts, the co-ordination of 
their activities is dependent upon voluntary arrange- 
ments between the police chiefs of neighboring cities 
and towns. There is no way of compelling co-ordination. 
Such co-ordination is absolutely essential. Crime knows 
no boundaries; it flows freely from one community to 
another. Institutions to combat crime ought to have 
the same flexibility; but police find themselves handi- 
capped by political boundaries. Within fifteen miles of 
the State House in Boston, for instance, there are thirteen 
other cities and twenty-six towns lying in four counties, 
Suffolk, Essex, Middlesex and Norfolk. Every one of 
the forty political units making up Greater Boston has its 
own police force, each responsible to its own political 
superior. Each city and town has its own standards of 
police work, and its police force is limited to its own 
boundaries. If a criminal moves from one jurisdiction 
into another, an independent organization must be put 
into motion to apprehend him. The speed and efficiency 
with which that is done depends upon the methods of 
communication available and upon the vigor of the 
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police authority where the criminal has located himself. 
The results of this situation are notoriously unsatisfactory 
and are apparently well known to criminals. A member 
of the police force of one of our smaller cities reported to 
the Commission that in sections of his town which are 
sparsely populated and not well patrolled, and which are 
near the boundaries of other towns, five bodies of mur- 
dered men were found. He believed that these murders 
were committed in other jurisdictions and the bodies 
thrown over the town line into a jurisdiction where the 
killers knew that the police were not equipped to cope 
with the situation. 

Remedies. — The abuses existing in police departments, 
the defects in their organization and equipment, and 
the methods used for the choice, training and promotion 
of their personnel, indicate that the cities and towns of 
this Commonwealth have been unable to provide that 
standard of police efficiency which is required for the 
protection of life and property. It seems essential, 
therefore, for the Commonwealth to intervene, for the 
protection of life and property is one of the primary 
functions of a State. By such intervention, police work 
in Massachusetts could be raised to new levels of efficiency. 
The Commission does not feel that the scope of the in- 
vestigation which it has been able to make justifies it in 
making recommendations in detail for the improvement 
of our police organizations. We shall, however, state the 
lines along which we believe Massachusetts police reor- 
ganization ought to proceed. 

State Detective Bureau. — The trained detective force 
of the State Police should be entrusted with the power 
and duty to investigate particular crimes of a serious 
character or epidemic crime conditions throughout the 
Commonwealth. Precedents for a centralized detective 
force to work throughout the State may be found in the 
older countries. In England, the criminal investigation 
division of the London Metropolitan Police Force, Scot- 
land Yard, is continually called upon by the local forces 
for the investigation of the more serious crimes. The 
local forces in England lack the elaborate set-up which is 
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maintained by the Metropolitan Police Force, and Scot- 
land Yard has supplied the deficiency. Much of the 
reputation of Scotland Yard is due to the ability with 
which it has been able to clear up serious offences in 
communities outside metropolitan London. The Bri- 
gades Mobiles of France, established in 1908, when the 
French people were awakened to the deficiencies of their 
local police forces, constitute another precedent for the 
establishment of a state-wide force for criminal investi- 
gation. This force is composed of seventeen corps or 
brigades stationed in various parts of France, and is 
made up of men specially trained for work in criminal 
investigation. It is directly responsible to the Minister 
of the Interior, a member of the National Cabinet. 
Whenever a serious crime is committed in a community 
where local facilities for criminal investigation are inade- 
quate, the officials of the Brigades Mobiles take charge 
of the investigation. This force has done admirable 
work clearing up many crimes which otherwise would 
have remained unsolved because of the lack of sufficient 
facilities in the local communities. 

Central Supervision of Police Forces. — A central police 
organization, with power to prescribe minimum standards 
of equipment, qualifications and efficiency to the various 
municipal and town police departments throughout the 
Commonwealth, and to supervise such departments in 
these respects, is imperatively required. A precedent for 
central supervision of independent local forces is likewise 
to be found in the older countries. In England, outside of 
London, the police are controlled by the various local 
county and borough governments. However, the Home 
Office, the department for internal affairs in England, has 
the power to inspect local police forces and to determine 
whether or not such forces meet specific standards of 
efficiency. If the Home Office is satisfied with the local 
department, it defrays part of the cost of the local police 
administration. This subvention from the Home Office 
has been a powerful lever in obtaining good standards of 
police work within the department, and co-operation with 
all other forces in the country. 
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The development of central supervision in England 
arose to combat conditions similar to those in Massachu- 
setts today. In the middle of the nineteenth century 
England came to the realization that its borough and 
county police forces were not equal to their tasks. In 
1856 an act of Parliament was passed which authorized 
the Home Secretary to appoint inspectors of the local 
constabulary. Later, subsidies were granted to communi- 
ties whose forces were up to the standards set by the Home 
Office. The Police Act of 1919, the latest enactment deal- 
ing with the question of central supervision over local 
forces, empowered the Home Secretary to make regula- 
tions which have the force of statutes in relation to all 
local police forces. The purpose of this act was to secure 
uniformity in police pay and conditions of service. The 
regulations adopted under this act form a comprehensive 
code governing the various police forces of England in the 
matters of appointment, promotion, pay, discipline, pen- 
sions, etc. These regulations have made it possible to 
obtain a high degree of uniformity in police service, with- 
out impairing the responsibility of the local police authori- 
ties. Thus England has satisfactorily settled the problem 
of central supervision over independent local forces with- 
out running counter to the feeling for local ‘“‘home rule.” 
A similar system might be devised for Massachusetts, 
whereby local communities would have the assistance of 
experienced police officers in bringing their forces up to 
the necessary standard. The English system of granting 
state subsidies to local police forces which meet the state 
standards might well be used in this connection. 

The Commission is unanimously of the opinion that it 
is not advisable to leave the sole responsibility for law 
enforcement to the several heads of the municipal police 
departments throughout the Commonwealth without any 
provision for supervision of their work, as it is at present. 
As we have seen, under our present police organization 
responsibility is divided, any co-operation and co-ordina- 
tion which exists is purely voluntary, and in an emergency 
the efficiency of our law enforcement agencies is no greater 
than that of the weakest unit. These considerations have 
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resulted in an opinion, which all the Commissioners share, 
that there should be some central control of our numerous 
police departments. Division of opinion exists only as to 
the extent of that control. 

Greater Boston Police Force. — There is opinion in the 
Commission that there should be a consolidation of all 
police forces in the metropolitan area of Greater Boston 
into one unit under the control of a chief to be appointed 
by the Governor. One advantage of such consolidation 
would be that it would result in the co-ordination of police 
activities throughout the Greater Boston area. Such 
co-ordination would be very desirable because the same 
criminals doubtless operate throughout Greater Boston. 
With forty or more independent chiefs of police, co-opera- 
tion between police forces depends entirely upon voluntary 
arrangements. The protection of life and property 
throughout the Boston area should not depend entirely 
upon the good will of any police chief or of his political 
superiors; it should be assured by the nature of the police 
organization itself. If all the police departments of 
Greater Boston were unified into one force, it would be 
impossible for a police official in one municipality to refuse 
to use any of his resources in solving a crime merely be- 
cause it was committed in another city. Consolidation 
would also lessen the various forms of political interference 
with the police. It would be much easier to surround one 
police force with specific conditions of service and tenure 
which would tend to eliminate political interference than 
it is where there are forty different police forces as there 
are today. Once appointed, the head of the police force 
in any particular town would be subordinate to the chief 
of the metropolitan area rather than to boards of select- 
men or mayors. He would, in other words, be responsible 
to a technical rather than to a political superior. 

Such a consolidation might also be expected to im- 
prove the methods of recruiting and training of police- 
men. One police school should be established for the 
entire area, which should be developed to serve as the 
central training school for policemen throughout the area. 
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The consolidation would provide various municipalities 
and towns with well-organized detective services, which 
they lack at the present time. No one city or town can 
support the complicated set-up of a modern bureau of 
criminal investigation and identification, but the metro- 
politan area could support such a bureau which would 
serve all its cities and towns. A thoroughly classified 
index of finger prints, and a well-organized modus oper- 
andi system would be set up. There would thus be a 
centralization of all information concerning crimes and 
criminals in one headquarters to which any local police 
head could refer. At the present time a town may or 
may not keep finger-print files, at its own discretion. If 
one force does use a finger-print system, the information 
is not available to the police of other towns; if the in- 
formation is made available, it is not certain that the 
‘police in such other towns have the training required to 
use it effectively. 

This consolidation should be achieved by the transfer 
of administrative powers over the local police forces to 
an area chief appointed by the Governor. All the police 
officers and the police chiefs of the various towns and 
cities in the metropolitan area should be retained in po- 
sitions of appropriate rank in the new force. The patrol 
force should also be retained, and there should be no 
dismissals of either officers or patrolmen except for cause. 
After such a consolidation of forces, the area chief would 
make rearrangements of the available man power and 
equipment so that the police needs of the various com- 
munities would be better served. 

State-wide Police Control. — There is also opinion in 
the Commission that any consolidation of control should 
not be confined to the metropolitan area, but should be 
extended throughout the Commonwealth, and that re- 
sponsibility for supervision of police work should be 
centered in the Commissioner of Public Safety. 

This plan, like the one suggested above, would not 
disturb the present municipal police forces. Officers of 
the present departments would be retained with corre- 
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sponding rank. Recruits in the future could be selected 
as they are now from the residents of the particular mu- 
nicipalities, with assignment of duty therein. The main 
objective sought is a centralized supervision of all our 
Massachusetts police forces. 

This opinion is mindful of sentiments formerly pre- 
vailing among many of our citizens opposed to state- 
wide police control. It is believed, however, that much 
of the fear then entertained has been found to be ground- 
less. Moreover, conditions have changed radically in 
the past few years. The Commonwealth is not large, 
and it is thickly populated. The facilities of modern 
transportation have made us all neighbors. Organized 
crime operates in large areas and in many municipalities. 
The necessity of co-ordinating police agencies is far 
greater today than it has ever been before in the history 
of the Commonwealth. ; 

There is nothing in this suggestion that runs counter 
to ‘“‘home rule.’’ The personnel of the foree which has to 
do with local disturbances and the policing of beats would 
be composed as it is now of the residents of the cities and 
towns. The suggestion merely involves a central super- 
vision over local chiefs, and the elimination of local politi- 
cal interference which ought to have no place in the func- 
tioning of a police force. Crime is not local. The criminal 
law applies equally in all parts of the Commonwealth, and 
there should be no discretion in local officers in the matter 
of administering the law. 

The right of municipalities to govern themselves in the 
sense of electing their own officers and adopting regula- 
tions for the conduct of their local affairs does not carry 
with it a choice whether the laws of the Commonwealth 
shall be enforced. 

The basic vice in the present system lies in the variance 
which exists in equipment, personnel and training of our 
numerous police forces, in the varying vigor of their law 
enforcement, and in the divided responsibility necessarily 
incident to such a state of affairs. 

Submitted with this report is a tentative act to establish 
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a metropolitan police district which is in accordance with 
the opinion in the Commission that there should be a con- 
solidation of all police forces in the metropolitan area of 
Greater Boston into one unit under the control of a com- 
missioner appointed by the Governor. (See Appendix C.) 


PuBLic PROSECUTORS. 


The Attorney-General and the District Attorneys are 
the public prosecutors in Massachusetts. All of them are 
elected officers, — the District Attorneys in eight districts, 
and the Attorney General at large by all the voters of the 
Commonwealth. 

Under the original Constitution of the Commonwealth, 
the Attorney General was not elected by popular vote, but 
was appointed by the Governor, who was also authorized 
to appoint a solicitor general. This plan conformed to 
that which has always prevailed in the Federal govern- 
ment. The Attorney General of the United States is 
appointed by the President, and a solicitor general is also 
appointed by him. The Attorney General of the United 
States exercises direct control and supervision over all 
criminal business, keeping in close touch with the several 
District Attorneys throughout the country. He has 
recently instituted an active campaign against racketeers 
and kidnappers, and is personally supervising this cam- 
paign. The civil business of the government is under the 
direct control of the solicitor general. 

Apparently this was the plan which the framers of the 
Massachusetts Constitution had in mind, and it is likely 
that the Federal plan was based on our own Constitution. 
The original plan was followed down to 1821, when a law 
was passed providing that the salary of the solicitor general 
or of the Attorney General should cease when the first of 
the two individuals then occupying those offices should 
die or resign, or when his office otherwise became vacant. 
The solicitor general was the first to die, and thereupon his 
office became vacant and no solicitor general has been ap- 
pointed in this Commonwealth since that event occurred. 
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The provisions of chapter 78 of the Acts of 1821, above 
referred to, indicate that the legislation was not aimed 
at a particular office or at an incumbent, but that it was 
thought that both offices were not necessary, and that 
one officer alone could exercise control of both criminal 
and civil business of the Commonwealth. The Attorney 
General continued to have direct control, and has always 
had full authority to control criminal prosecutions in 
any district of the Commonwealth. 

An essential incident, and doubtless the purpose of this 
plan, was that it centered responsibility for the conduct 
of criminal prosecutions in the name of the Common- 
wealth in the Governor, just as ultimate responsibility 
in the Federal system is placed upon the President. 

In 1855 the Constitution was amended so as to provide 
that the Attorney General should be elected by the 
people rather than appointed by the Governor. From 
time to time statutes have been passed putting additional 
burdens on the Attorney General in civil matters,' so 
that the pressure of this business has become so great 
that the Attorney General has little time, nor has he a 
sufficient staff of assistants, to give attention to the 
prosecution or supervision of the very large number of 
criminal cases begun every year in the various districts 
of the Commonwealth. There have been times in the 
past when the Attorney General has exercised this au- 
thority, but the occasions have been rare, and in recent 
years the Attorneys General have left the enforcement 
of the criminal law to the District Attorneys. 

There have been other reasons beside lack of time and 
of assistants which have contributed to this attitude on 
the part of the Attorneys General. The District At- 
torneys as well as the Attorneys General are elected by 
the people. They are apt to resent any interference 
with their enforcement of the criminal law within their 
districts, and to regard such interference as an implied 
criticism of their performance of duty. Attorneys Gen- 
eral and District Attorneys are often potential candidates 


1 See Report of the Attorney General for 1926, pp. 30-35. 
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for other public offices. Advancement depends upon 
vote-getting ability. The District Attorneys inevitably 
have considerable political influence in their respective 
districts. These circumstances, and others, have pre- 
sented obstacles to any active control over criminal busi- 
ness by the Attorney General. The result has been that 
the original plan of a central control with ultimate re- 
sponsibility in the Governor has been entirely abandoned, 
supervision has been lost, and responsibility has become 
decentralized. 

It may have been advisable a century ago to combine 
the duties of enforcing the criminal law and of asserting 
civil rights of the Commonwealth in one individual. 
Crime conditions were utterly different then from those 
which prevail today, and there was no such volume of 
civil business as has in recent years been put into the 
office of the Attorney General. 

The election of the Attorney General was of much 
more questionable advisability. The Attorney General 
is the chief law officer of the Commonwealth, and it is 
desirable to have him in complete harmony with the 
Chief Executive. Furthermore, he should be free from 
the direct political considerations which necessarily act 
upon an Attorney General who is elected by direct 
popular vote — who is necessarily a political candidate. 
Qualified lawyers who are wholly unwilling to enter the 
political arena ought to be available for such an impor- 
tant office. Finally, ultimate responsibility for enforcing 
the criminal laws ought to be lodged where it belongs, — 
in the Chief Magistrate of the Commonwealth. 

We therefore recommend that the original provision of 
the Massachusetts Constitution in this respect be restored, 
and that hereafter the Attorney General be appointed by 
the Governor, with the advice and consent of the Execu- 
tive Council, his term of office to expire with that of the 
Governor who appoints him. 

We also recommend that the office of solicitor general 
be revived, as is permissible under chapter 2, section 1, 
Article 9, of the Constitution; and that such legislation 
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be adopted as may be necessary to place criminal business 
under the direct control of the Attorney General, and to 
place civil business under the direct control of the solicitor 
general. 

As an alternative though less desirable plan, we recom- 
mend that if the Attorney General is to continue to be 
elected, the enforcement of the criminal law be entrusted 
to a prosecutor general to be appointed by the Governor, 
with the advice and consent of the Executive Council. 

This division of the Commonwealth’s civil and criminal 
business would relieve the Attorney General of the pres- 
sure of business which admittedly exists today. The 
prosecutor general would be free from direct political 
influence. He would make periodical visits to the various 
districts, advise with the district attorneys, and partici- 
pate with them in the institution and presentation of 
criminal proceedings. The supervision of a prosecutor 
general would not be taken as indicating that any district 
attorney had become derelict in his duty, as might any 
activity on the part of an Attorney General in the crim- 
inal matters of a particular district at the present time. 
The prosecutor general’s activities would co-ordinate, 
assist and strengthen the efforts of District Attorneys in 
the repression of criminal activities. His appointment 
would obviate practically all of the undesirable features 
which are today attributed in some quarters to the popular 
election of District Attorneys. He should be appointed 
for a term sufficiently long to insure comparative freedom 
from all influence — we suggest appointment for a term 
of six years. 

If either of the above recommendations is adopted, the 
Commissioners are agreed that District Attorneys should 
be elected in the several districts as they are now. 

If neither of these recommendations is to be adopted, 
there is opinion within the Commission that District 
Attorneys should hereafter be appointed by the Governor, 
with the approval of the Executive Council, rather than 
elected by popular vote as they are at present. This 
opinion is based upon the belief that appointment of Dis- 
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trict Attorneys would result in an improvement in crim- 
inal law enforcement. It is doubtful whether the average 
citizen today feels that he is sufficiently informed to pass 
upon the qualifications of candidates who present them- 
selves for election to the office of District Attorney. More- 
over, many attorneys who would make excellent District 
Attorneys are unwilling to enter into a political contest 
for election to that office. The appointing power would 
probably feel a keen responsibility in making appoint- 
ments of District Attorneys; the manner in which our 
Governors have acted in appointing judges has always 
been a matter of primary interest to our citizens, and 
interest of the same sort might be expected in the appoint- 
ment of District Attorneys. The right of the people to 
choose their Governor would constitute an ample protec- 
tion against any possible abuse of the power of appoint- 
ment. 

There is also an opinion within the Commission that 
District Attorneys should continue to be elected by the 
people in any event. This opinion would be the more 
confident if the Attorney General were appointed, or if, 
in the alternative, a prosecutor general were appointed, 
as we have suggested. The District Attorneys are practi- 
cally the only officers engaged in the direct enforcement 
of the criminal law who are now elected by the people, and 
it is felt that the people should continue to have some 
direct voice in the choosing of those who are to administer 
the criminal law. The Commission is unanimous in its 
opinion that the appointment of judges in Massachusetts 
has worked well. The opinion within the Commission 
favoring the continuance of popular election of District 
Attorneys rests in part upon the belief that to take the 
right to elect district attorneys from the people, leaving 
them without any direct voice in the enforcement of the 
criminal law, might result in an increased support for the 
present minority view that our judges should be elected 
rather than appointed. 

Many of the conditions which now hamper District 
Attorneys in the performance of their duties would be 
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corrected if the recommendations made in other parts of 
our report are accepted. The reorganization of the 
District Courts and the elimination of double trials 
should do much to relieve the congestion which at present 
exists in District Attorneys’ offices. Limitation of the 
use of the grand jury to cases to which it is suited would 
remove an unnecessary and burdensome bit of machinery 
from the prosecution of ordinary criminal cases. 

The Commission’s unanimous recommendation in the 
matter of public prosecutors is (1) that the Attorney 
General be hereafter appointed by the Governor instead 
of elected by popular vote as at present, his term of 
office to expire with that of the Governor who appoints 
him; and that the office of solicitor general be re-estab- 
lished; or (2) that the office of prosecutor general be 
created, said office to be filled by appointment by the 
Governor, the prosecutor general to serve for a term of 
six. years, and to have the duty of supervising criminal 
law enforcement throughout the Commonwealth. The 
advice and consent of the Executive Council should be 
required in the making of any appointment if either of 
these recommendations is adopted. 


District Courts. 

A reorganization of the District Courts is imperatively 
demanded, and recommendations to that end are here- 
inafter made. In formulating these recommendations 
we have considered the matter from the standpoint of 
the justices and associate justices of the District Courts 
as well as from that of the general public, and have en- 
deavored to adjust our recommendations so far as possi- 
ble to the situation in which such judges find themselves. 
It is necessary, however, that wherever there is an irrec- 
oncilable conflict between the interest of the general 
public and that of the judges, the public interest must 
always be regarded as paramount and must prevail. 

If such reorganization is made, changes in procedure 
may be affected which will not only make the adminis- 
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tration of the criminal law more expeditious, but will 
result in a saving in the expense of such administration. 
These changes would make the functioning of the inferior 
courts more efficient, thereby procuring for them the 
entire confidence of the Bar and of the public, which 
would go far to strengthen law enforcement in combating 
organized crime. 

For example, it has been suggested that the grand 
jury ought to be eliminated as a part of the ordinary 
administering of the criminal law. An essential feature 
of the plan involved in that desirable reform is that a 
holding on the question of probable cause by a judge 
of the District Court in the ordinary felony case should 
operate as an information so as to put the accused to his 
trial in the Superior Court. 

Elimination of the many appeals from the District 
Courts to the Superior Courts would be a long step for- 
ward, diminishing as it would the congestion of cases in 
the District Attorneys’ offices and in the Superior Court, 
and working a large saving both of time and money. In 
this connection suggestion has sometimes been made that 
juries be summoned in the District Courts. Whatever 
would be the advantages of such a system, it would cer- 
tainly have disadvantages. This Commission does not 
favor such a change, and even if it did, the cost of such a 
system would be prohibitive. It seems to us that it 
would be much better to abolish double trials altogether 
by requiring that defendants prosecuted before the Dis- 
trict Courts elect at the time of their plea either to stand 
trial in the District Court, or to remove the case to the 
Superior Court for jury trial. If election of a District 
Court trial were made, the election should constitute a 
waiver of the defendant’s right to a jury trial. Any 
question of law arising in a District Court criminal trial 
might then be brought to the Appellate Division and 
thence to the Supreme Judicial Court, just as are ques- 
tions of law in civil cases today. This system is now in 
use in civil cases and.it has worked well. 

The Appellate Divisions would not only hear appeals 
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on questions of law, but would also on request review any 
sentence which might be imposed by a District Court, 
thereby assuring a desirable equality of penalties for 
similar offences. 

There should be removed from the criminal courts al- 
together some of the minor automobile offences which 
have no direct relation to the happening of accidents and 
which now constitute a considerable portion of the crim- 
inal cases in the District and Superior Courts. 

The success of the system proposed for criminal cases 
would depend, to a large extent, upon the confidence which 
was felt in the District Courts, for if cases were generally 
removed to the Superior Court, the congestion there 
would be increased rather than diminished. If the present 
defects in the District Court system can be eliminated, 
and, as far as possible, full-time and adequately compen- 
sated judges can be assigned for duty there, it is believed 
that it will be safe to adopt in the criminal practice the 
system now employed in civil cases, — that when a jury 
trial is desired it must be claimed at the outset of the pro- 
ceedings, thus avoiding the waste of time and money, and 
eliminating other disadvantages, incident to the present 
system of double trials. 

Circuit Court.— There has been considerable public 
discussion of the creation of a circuit court in place of our 
present District Courts. Suggestion has been made that 
the District Courts be abolished and that a circuit court 
be substituted in place thereof. There are serious practical 
difficulties standing in the way of such a plan. We think 
the administration of the criminal law and respect for law 
and the courts would be strengthened if the District 
Courts were organized on a circuit basis with the judges 
serving full time as do the judges of the Superior Court 
now; and we believe that this result may be accomplished 
by a gradual reorganization of the oning courts, and 
without violent change. 

Under existing laws there are three Appellate Divisions 
of the District Courts of the Commonwealth, exclusive of 
the Appellate Division of the Municipal Court of the City 
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of Boston. These Appellate Divisions should be created 
into judicial circuits, with assignment of the several judges 
within each circuit to service in the several courts therein 
as hereinafter suggested. 

Of the District Courts of Suffolk County, the West 
Roxbury Court is included in the Southern Appellate 
Division; the remaining courts in Suffolk County, except 
the Boston Municipal Court, are included in the Northern 
Appellate Division. These Suffolk County District 
Courts should be withdrawn from the Northern and 
Southern Divisions, and, together with the Boston Munic- 
ipal Court, should be established as the First Judicial 
Circuit. 

In earlier days, when the Boston Municipal Court had 
a larger jurisdiction than the other District Courts, there 
was justification for dealing with it on an exceptional 
basis, but we see no valid reason for treating it today on 
a basis different from that of other District Courts. It 
has today the same sort of jurisdiction as the District 
Courts, and is in fact a District Court in the city of Bos- 
ton. It seems to us to be preferable as a first step to leave 
all of the District Courts in Suffolk County as they are 
now constituted, combining them only to the extent of 
putting them into one Appellate Division with authority 
in some body to assign cases and judges in all of them as 
convenience may dictate. 

The Northern, Southern and Western Appellate Divi- 
sions, thus modified, should be established as the Second, 
Third and Fourth Circuits. The present Appellate Divi- 
sions should be formed as they are now under existing 
law, by appointment of judge and presiding judges by the 
Chief Justice of the Supreme Judicial Court, who should 
be authorized to appoint the judges of the Appellate Divi- 
sion for the First Circuit. 

Judges, and special justices if necessary, should be 
assignable to any District Court within the Appellate 
Division to which their courts belong, preference being 
given to the presiding judges so far as possible, with a view 
to engaging their full-time services. 
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Several suggestions have been made as to the method 
to be employed in assigning the judges for service in the 
several courts within each circuit. 

The Special Commission on Public Expenditures rec- 
ommends that the assignments be made by the Chief 
Justice of the Superior Court. We think there are sev- 
eral objections to this suggestion. It throws another 
heavy load upon an office already heavily burdened. 
There may be serious legal questions whether the Chief 
Justice of the Superior Court (a statutory court) could 
be given judicial functions to be performed in the District 
Courts. Whether or not such authority could be given, 
it does not seem to us to be advisable or necessary to do 
so. 

It has also been suggested that assignment be made 
by the presiding judges of the Appellate Divisions of the 
several circuits. This does not seem to us to be advis- 
able at the present time. The judges of the several Dis- 
trict Courts today stand upon an equality of judicial 
position, one toward another. We do not believe that 
it would work well in the initial stages of this develop- 
ment to put so important and delicate a matter into the 
hands of one of the present judges. The salaries of the 
judges are not established upon a uniform basis, but 
upon the basis of population within their respective 
jurisdictions. There are differences in the relative im- 
portance of the courts and in the volume of judicial 
business done in them. 

Doubtless the matter of assignment of the judges 
would present difficult and somewhat complicated prob- 
lems. It would probably be thought advisable to hold 
sessions for criminal business, for juvenile business, for 
the handling of domestic relations controversies, and for 
the adjustment of small claims locally at the situs of the 
present courts. There seems to be no necessity, how- 
ever, that civil cases be tried in all of the District Courts. 
The jurisdiction of the District Courts in civil con- 
troversies arising out of breaches of contract and the 
commission of torts is co-extensive with that of the 
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Superior Court, the sessions of which are held at county 
seats. There seems to be no valid reason why civil lists 
in the several circuits could not in many localities be 
made up in the courts at the county seats or at others 
conveniently situated. 

We believe that the nature of the problems that would 
naturally arise in the assignment of judges to the several 
courts are such that it would be better that those assign- 
ments should be made at the outset by the authority of 
the judges of the Appellate Divisions within the respec- 
tive circuits. This arrangement would place the authori- 
tative control of the handling of judicial business within 
a circuit in a bench of judges of equal standing, the mem- 
bership in which would vary from time to time so that it 
might be expected that all of the judges in the circuit 
would at some time hold place on that bench. The Ap- 
pellate Court should also be authorized to adopt rules 
governing practice and procedure in the several courts 
in the circuit, and to exercise general supervisory powers 
over such courts. 

Special Justices. — We feel that much of the criticism 
that has existed touching the District Courts has been 
due to the system of appointing special justices who sit 
from time to time as they may be called upon to do so, 
and at a per diem fee which varies in different courts of 
the Commonwealth and is payable if the special justice 
sits during any portion of the day. There is criticism, 
also, that certain special justices have tried cases in the 
courts to which they are attached, and that this practice 
has contributed to disrespect for the courts. 

We do not feel that criticism should be levelled solely 
at the justices themselves. The system itself is essen- 
tially wrong. 

As Daniel Webster said over a century ago in a speech 
in the Federal House of Representatives, on ‘‘The Ju- 
diciary :”’ 

In regard to the judicial office, constancy of employment is of itself, 


in my judgment, a good, and a great good. I appeal to the conviction 
of the whole profession, if, as a general rule, they do not find that those 
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judges who decide most causes decide them best. Exercise strengthens 
and sharpens the faculties in this more than in almost any other 
employment. I would have the judicial office filled by him who is 
wholly a judge, always a judge, and nothing but a judge. With 
proper seasons, of course, for recreation and repose, his serious thoughts 
should all be turned to his official duties; he should be omnis in hoc. 
I think, Sir, there is hardly a greater mistake than has prevailed occa- 
sionally in some of the States, of creating many judges, assigning them 
duties which occupy but a small part of their time, and then making 
this the ground for allowing them a small compensation. 


It was probably too much to expect that special justices 
in country localities would refrain from practicing on the 
civil side of the District Courts when they were not pro- 
hibited from such practice, though doubtless it would 
have been better if the few who have practiced in their 
own courts had refrained from doing so. The entire 
amount paid to the one hundred and fifty-eight special 
justices in the Commonwealth in 1932 was only $131,390, 
or an average of approximately $830 to each. The largest 
amount paid to the special justices in any court was 
$10,857, divided among three special justices, an average 
of $3,616 each. In many of the smailer communities in 
the Commonwealth it might be a distinct hardship and 
probably a public inconvenience if special justices were 
prohibited from practicing in the civil as well as in the 
criminal courts in their Appellate Division. 

This Commission, however, is charged only with the 
duty of submitting recommendations as to practice and 
procedure in criminal matters. We believe that it is dis- 
tinctly harmful to have special justices trying cases for 
those accused of crime, either in their own courts or in 
any of the District Courts. It is such practice by some 
of the special justices which has caused justifiable criti- 
cism; we feel that it ought to be prohibited for the sake 
of respect for the law and for the courts. 

The case of the presiding judge should stand on a dif- 
ferent footing from that of the special justice. It does so 
today under the existing statutes. Presiding judges of 
District Courts, we feel, ought not to be engaged in the 
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trial of cases in any District Court. If their services were 
engaged on a full-time basis with adequate compensation, 
there would be no hardship in prohibiting them from 
trying cases in any of the District Courts; and we concur 
in the recommendation of the Special Commission on 
Expenditures that the statute be amended so as to pro- 
hibit them from practicing in civil or criminal cases in any 
of the District Courts of the Commonwealth. 

If the recommendations herein contained are adopted, 
there should be no further abuse arising out of the trial of 
eases by the special justices. It is highly probable that 
special justices who are engaged in the trial even of civil 
causes in District Courts would not be called to sit in 
those courts. 

If the District Courts are established in circuit as herein 
suggested, there might be little occasion to employ the 
services of the special justices. The present judges could 
be assigned for substantially full-time duty. The ine- 
qualities of salary that now exist might be taken care of 
on an hourly basis so as to equalize compensation. If, 
for example, $6,000 per annum, the largest salary now 
paid to a District Court judge, except in the Municipal 
Court of the City of Boston, were taken as the basis for 
full-time service, the services of judges who receive less 
than that could be availed of until their fixed salaries were 
exhausted, with compensation for overtime service. Ina 
relatively short time an experience will have been had 
sufficient to enable the Legislature to determine the num- 
ber of full-time judges necessary to handle the business of 
the District Courts and the proper amount of compensa- 
tion that should be paid for their services. 

There would probably be little need to engage the 
services of special justices; they may be retained upon 
call, constituting a reservoir of justices to handle the 
judicial business, until we have had sufficient experience 
to determine the number of full-time judges required. 
We believe that no special justices should be appointed 


in the future as the offices of those we now have become 
vacant. 
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We therefore recommend: 

1. That the District Courts of the Commonwealth be 
organized into four circuits, as follows: The First Cir- 
cuit, to be composed of the District Courts of Suffolk 
County, including the Boston Municipal Court; the 
Second Circuit, to be composed of the District Courts of 
the present Northern Appellate Division, excluding Dis- 
trict Courts in Suffolk County now included in that di- 
vision; the Third Circuit, to be composed of the District 
Courts of the Southern Division, excepting the West 
Roxbury Municipal Court; and the Fourth Circuit, to 
be composed of the District Courts of the Western Di- 
vision. 

2. That assignment of judges within the respective 
circuits be made by the judges of the Appellate Divisions 
thereof, such Appellate Divisions to be composed as they 
are now. 

3. That no special justices be appointed to the District 
Courts in the future. 

4. That legislation be adopted requiring defendants 
prosecuted in the District Courts to elect at the outset of 
the prosecution whether to stand trial in the District 
Court without right of appeal, or to remove the case 
forthwith to the Superior Court upon claim of a jury 
trial. 

5. That a right of appeal be given to defendants who 
stand trial in the District Courts to the Appellate Di- 
vision thereof on the question of sentence alone, the Ap- 
pellate Division to act in this respect as a board of review 
of sentence. 

We submit herewith drafts of legislation deemed nec- 
essary to accomplish the results herein recommended. 
(See Appendices D and E.) 
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PART IV. 


RECOMMENDATIONS RELATING TO THE JURY AND BAIL 
SYSTEMS, WARRANTS AND PETTY OFFENCES. 

We submit herein recommendations for the improve- 

ment of the jury and bail systems and for the amend- 


ment of the laws relating to the execution of warrants and 
to petty automobile offences. 


THE GRAND JURY. 


The value of the grand jury as a cog in the machinery 
of criminal justice has been the subject of much discus- 
sion in recent months. In such discussions various as- 
sertions have been made relative to our grand jury sys- 
tem, usually culminating in a statement either that the 
grand jury should now be abolished entirely, or that no 
change whatever should be made in our present uses of 
it. The Commission cannot adopt either of these views. 
We are of the opinion that an established institution such 
as the grand jury should not be abolished while it con- 
tinues to serve any useful purpose, but that instead its 
use for those purposes for which it has become unfitted 
should be discontinued. A very brief review of the his- 
tory of the grand jury and a frank and detailed examina- 
tion of its present-day workings in Massachusetts will 
disclose the uses for which it is suitable under modern 
conditions and those for which it is not. 

The grand jury originated centuries ago in England. 
It was created as a protection against the rigors of the 
private prosecutions which were then customary, and 
against the criminal prosecutions which were then used 
to punish any opposition to the crown. The grand jury 
was a bulwark between the power of the crown and the 
liberties of the people, and the English colonists naturally 
brought it with them to America as a protection of their 
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political liberty. When the freedom of the colonies was 
established, the requirement of a grand jury indictment 
as a step in the prosecution of all “‘capital and otherwise 
infamous crimes”? was embodied in the Bill of Rights 
(first ten amendments to the Constitution of the United 
States), and similar provisions were inserted in the con- 
stitutions of most of the newly formed States. This 
widespread requirement of grand jury indictments for all 
serious crimes by the new American States was somewhat 
of an incongruity, for immediately after the American 
Revolution French ideas were popular in this country, 
and as a result the English system of private prosecutions 
in criminal cases was everywhere supplanted by the 
French system of entrusting the conduct of all criminal 
cases to a public prosecutor. The system adopted by 
most of the newly formed States and by the Federal gov- 
ernment for their criminal prosecutions was in effect a 
combination of French and English ideas. 

The Constitution of Massachusetts has never had an 
express provision for indictment by a grand jury in 
criminal cases. It contains, however, the following pro- 
visions (Constitution of the Commonwealth, Part the 
First, Article XII): 


No subject shall be held to answer for any crimes or offence, until 
the same is fully and plainly, substantially and formally, described 


or deprived of his property, immunities, or privileges, put out of the 
protection of the law, exiled, or deprived of his life, liberty, or estate, 
but by the judgment of his peers, or the law of the land. 

And the legislature shall not make any law that shall subject any 
person to a capital or infamous punishment, excepting for the govern- 
ment of the army and navy, without trial by jury. 


In the case of Jones v. Robbins, 8 Gray, 329 (1857), 
it was held that the above provisions made indictment by 
a grand jury necessary whenever the offence charged 
against a defendant was punishable by death or by im- 
prisonment in the State Prison. It was not a unanimous 
decision. The public policy argued in support of the 
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majority opinions was the desirability of protecting the 
individual citizen from the power of the government and 
the passions of the prosecutor. There was a well-rea- 
soned dissenting opinion based upon the proposition that 
the majority of the court were wrong in their construc- 
tion of the constitutional provisions upon which they 
rested their opinions. The prevailing opinion in Jones 
v. Robbins resulted in the division of criminal cases which 
we have today. Cases in which punishment for the of- 
fence charged must be death or imprisonment in the 
State Prison require indictment by a grand jury, while 
cases which can be disposed of by a lesser sentence can be 
tried on complaint. 

The machinery for the assembling and organization of 
a grand jury is contained in General Laws (Ter. Ed.), 
chapter 277, sections 1-14. Provision is there made 
for the summoning by the clerk of court of twenty-three 
men to serve as grand jurors. The grand jurors elect 
their own foreman and clerk. In Suffolk County a 
grand jury serves for six months, and in the other 
counties for about one year. It is to this body that the 
prosecuting attorney presents the criminal cases which 
require grand jury action to bring a defendant to trial. 
Each grand juror is paid $5 a day, and is allowed five 
cents a mile for travel for each day of his attend- 
ance. 

In order to evaluate the grand jury properly, we shall 
proceed to a consideration of the frequency of its use and 
the manner of its actual working in the ordinary criminal 
case. The great power of publicity almost automatically 
takes care of the unusual cases. What happens in that 
great majority of cases which the spotlight of publicity 
never touches is our principal concern. 

All criminal cases in this Commonwealth are now begun 
either by a complaint to a district or municipal court re- 
questing that a summons or warrant issue, or by the 
presentation of evidence to a grand jury as the basis for 
an indictment. The majority of our criminal cases are 
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not at present commenced by indictment; by far the 
greater number of such cases are commenced by summons 
or complaint. Indeed, it is the avowed policy of the 
present district attorney of Suffolk County, where sub- 
stantially half of the criminal business of the Superior 
Court is handled, to refer all ordinary matters presented 
to him to the lower courts, even though the offence 
charged is a felony, for preliminary hearing on the ques- 
tion whether or not there is probable cause for criminal 
action. This is a natural and proper reaction of a busy 
prosecutor to pressure of business, and is an attempt to 
relieve such pressure by utilizing available judicial agen- 
cies which are better equipped to handle the question of 
probable cause fairly. Certain exceptional cases are to- 
day usually commenced by grand jury indictment, such 
as cases involving injury to large numbers of the public 
(bank failures, misconduct on the part of public officials, 
stock swindling schemes, ete.), and cases in which the 
defendant is absent from the Commonwealth and his 
extradition is required. 

If a criminal case is to be started by an application to 
a District or Municipal Court for a warrant or summons, 
the person accused may file a request with the District or 
Municipal Court for an opportunity to be heard on this 
application, and it is the usual practice to accord him 
such a hearing. The extent of the hearing is a matter 
in the discretion of the judge or clerk of court who 
receives the evidence, and the practice varies widely. 
Sometimes the judicial officer conducting the hearing is 
content with the testimony of one witness for the prose- 
cution. At other times the hearing on application for 
process is conducted like a trial, with an array of lawyers, 
witnesses and stenographers on both sides. 

If criminal process is issued, the defendant is brought 
before the District or Municipal Court for arraignment 
(General Laws, chapter 218, section 26). If the charge 
is of a simple misdemeanor, the defendant’s trial then 
takes place. We shall consider the trials of these mis- 
demeanors and of the appeals therefrom in another por- 




















1934.] SENATE — No. 125. 131 
tion of our report. But if the charge is of an offence 
punishable by a State Prison sentence only, the court has 
no jurisdiction to try the case. If the offence charged is 
punishable either by imprisonment in State Prison for 
not more than five years or by imprisonment in some 
other institution, or fine, the court may accept or decline 
jurisdiction. We shall now consider the method of deal- 
ing with those cases in which the District or Municipal 
Court is without jurisdiction or has declined jurisdiction; 
these cases are termed felony cases, and are the cases in 
which indictment by a grand jury is today invariably 
required. 

Even though the District or Municipal Court has no 
jurisdiction or has declined jurisdiction, it must never- 
theless proceed to examine the witnesses for the prose- 
cution in the presence of the defendant. This examina- 
tion is the right of the prisoner, and it must be held 
unless he waives it. Such examinations vary in extent 
in the different courts, but, on the whole, they greatly 
exceed in thoroughness the precomplaint hearings. By 
statute the defendant has a right to be represented by 
counsel and to cross-examine the witnesses for the prose- 
cution. He may also produce witnesses in his own be- 
half and testify himself if he so desires. Again, we have 
the array of lawyers, witnesses and stenographers. 

If the District or Municipal Court decides after such 
hearing that the evidence has disclosed that there is 
probable cause to believe that a felony has been com- 
mitted by the defendant, the court orders that the de- 
fendant be held for the grand jury, and the clerk trans- 
mits the papers in the case to the Superior Court. The 
case is then ready for the grand jury. However, the 
grand jury is not always in session. In Suffolk County 
the grand jury convenes on the first Monday of every 
month, and usually its sitting is completed in four or 
five days. In Middlesex County the grand jury con- 
venes ten times a year; in Worcester County four times; 
and in all the other counties three times a year or less. 
The result is that a defendant who is held for the grand 
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jury must usually wait for his trial either in jail or out 
on bail a period of anywhere from one to four weeks in 
Suffolk County, and from a week to six months in the 
other counties. 

In order to present the matter properly to the grand 
jury, the prosecuting officer must prepare the case by 
interviewing the witnesses. If in his opinion further 
evidence is necessary in order to establish probable 
cause, it is his duty to withhold the case from the grand 
jury until such further evidence can be obtained, some- 
times causing the case to go over to the next sitting of 
the grand jury. As a practical matter, therefore, the 
prosecuting officer must always pass on the question of 
probable cause in his own mind. 

The hearing before the grand jury again requires the 
presence of the witnesses for the prosecution. Neither 
the defendant nor his counsel can appear in the grand 
jury room. Only the government’s side of the case is 
heard. The question of probable cause is again con- 
sidered, although it has been considered at least once 
and perhaps three times before. When an indictment by 
the grand jury has been returned, the case as a legal 
controversy between the Commonwealth and the de- 
fendant has just begun. 

Many requirements surround the conduct of grand 
jury investigations, which must be strictly observed, and 
if these requirements are disregarded, the indictment will 
be dismissed. Among these requirements is the require- 
ment that the grand jury proceedings must be entirely 
secret. No one can be present in the grand jury room 
but the jurors, the prosecutor, the witness who is testi- 
fying, and a stenographer or an interpreter when their 
services are required. Only the prosecutor can be 
present while the grand jurors are deliberating. It is 
the duty of the prosecutor to instruct the jurors as to the 
law, and to assist them in examining the witnesses. 

If the grand jury returns an indictment, it must be 
carefully drawn. In spite of liberalizing statutes pro- 
viding that indictments shall not be held void because 
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of informalities in spelling, punctuation or description, 
and the statute which permits the District Attorney to 
amend an indictment in non-essential parts, the drafting 
of indictments is still a highly technical matter, and the 
proof offered must strictly follow the indictment. Amend- 
ment by the District Attorney in essential allegations 
cannot be permitted because of the constitutonal re- 
quirement of indictment by a grand jury. When the 
proof fails to conform to the indictment, even though it 
discloses that a crime was committed by the defendant, 
the case is ended by a directed verdict. 

It is clear from the foregoing consideration that the 
grand jury is an unwieldy and expensive piece of legal 
machinery for the handling of each and every one of the 
great number of felony cases which pass through our 
courts today. The cost of grand jury sessions in jurors’ 
fees alone for the year ending June, 1933, according to 
the figures furnished the Commission, was $57,890.97. 
This does not include the large amounts spent for wit- 
ness fees, upkeep of grand jury rooms, meals, steno- 
graphic services, and the other expenses incidental to the 
proper functioning of grand juries. However, the matter 
of expense is not paramount. There are other more 
fundamental and serious objections to any excessive use 
of the grand jury. 

First, there are the inevitable delays which result. It 
is an accepted axiom of the administration of the criminal 
law that the shorter the time that elapses between the 
commission of a crime and the trial, the better is the 
chance that the guilty person will be convicted. The 
victim of the crime is aroused, the recollection of wit- 
nesses is fresh, and the guilty defendant has less time in 
which to use influence, bribery or intimidation to bring 
about a change in testimony or the disappearance of a 
vital witness. If a long time elapses between the com- 
mission of a crime and the trial, the complainant and wit- 
nesses for the prosecution may be approached by the 
defendant or those acting for him, and, even if this is not 
done, the memories of all concerned become clouded by 
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lapse of time, or the witnesses may die or move away, 
so that the guilty defendant has a greater opportunity to 
escape the punishment due him. 

Next, there is the great waste of effort which is neces- 
sarily incident to our present-day excessive use of the 
grand jury. In conducting any administrative system, 
whether it be in a public or private enterprise, duplication 
of effort is a defect which should be constantly watched 
for and guarded against. There is no more glaring 
example of this defect in any administrative system, pub- 
lic or private, than in the establishment of probable 
cause in the usual felony case today. We have in series: 

1. A police investigation. 

2. A pre-process hearing. 

3. An examination by a District or Municipal Court judge. 
4, An examination by the District Attorney. 

5. A hearing before the grand jury. 


Not only is the time of the various officials involved 
needlessly wasted, but the witnesses.for the prosecution 
are compelled to give up an unconscionable amount of 
their time to see that justice is done. They must often 
spend hours being interviewed by the police, and then 
appear in court and wait around for pre-warrant hearings, 
examinations and grand jury hearings, usually each on a 
separate day and sometimes for more than one day at a 
time. This attendance is, of course, only preliminary to 
attendance at the actual trial of the case, often preceded 
by attendance in court on prior days when postponements 
are ordered. A person who has once been through this 
series of hearings, or who has heard about it, is reluctant 
to admit that he was a witness of a crime, and criminals 
often escape unpunished in consequence. 

Probably the most serious objection to the grand jury 
as a present-day requirement in all felony cases is the 
avoidance of responsibility in criminal law enforcement 
which it makes possible. The District or Municipal 
Court judge who knows that a case is to go to a District 
Attorney with the power to nol pros, and to a grand jury 
with the power to ‘‘no bill,” is naturally tempted to mini- 
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mize the necessity of a serious consideration of the evi- 
dence by him. His natural tendency is to hold for the 
grand jury on slight evidence. If this happens, there is a 
consequent hardship on the innocent defendant who 
receives the unfavorable publicity of being held for the 
grand jury, and who must stay in jail or provide bail 
pending the grand jury’s action. When the case comes to 
the Superior Court, there is again a resultant avoidance of 
responsibility. The District Attorney who does not wish 
to prosecute a particular case can evade the responsibility 
of a refusal to prosecute, or of a nol pros, by presenting 
the case to the grand jury in the hope of a return of ‘‘no 
bill.” The ‘‘buck passing” which started in the District 
or Municipal Court then ends in the grand jury room, with 
an accumulation of expense to taxpayers, of hardship to 
the innocent, and of aid to the guilty. 

Finally, every one familiar with the actual workings of 
our criminal law knows that the grand jury is today 
simply a rubber stamp for the opinion of the District 
Attorney in the great majority of cases. Even those 
entirely unacquainted with judicial machinery will recog- 
nize that a group of laymen untrained in the law, in strange 
surroundings, facing utterly new problems, are bound to 
be influenced by that one in their midst who is by training 
and experience familiar with the business at hand, and 
whose duty it is to guide them in their deliberations. In 
addition to these psychological advantages, the District 
Attorney has the practical control over the cases which 
will be presented, and of the witnesses who will be called 
and the conduct of their examination. The cases can be 
presented in any light which he sees fit to cast upon them. 
While the grand jury’s power exists independently of the 
District Attorney, it has no facilities for investigation and 
usually no knowledge of methods. Despite these facts, 
the responsibility for the commencement of every felony 
case today rests in theory solely upon the grand jury, a 
constantly changing body which is immune from correc- 
tion by public opinion or political action, and which 
almost always acts as the prosecutor desires it to act. 
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This situation disposes of the argument most often ad- 
vanced against any abridgement in our use of the grand 
jury, namely, that the grand jury furnishes a protection 
against arbitrary, corrupt and vindictive actions by public 
prosecutors. In the light of the actual facts, and having 
in mind the great number of criminal cases which must be 
disposed of today, the grand jury appears to be a shield in 
the ordinary and unpublicized felony case to the very 
rare prosecuting officer who would be capable of such 
acts, rather than a bulwark between him and the indi- 
vidual citizen. The conflict between fact and theory 
favors the prosecutor rather than the individual defend- 
ant. Without the grand jury, an arbitrary, corrupt or 
vindictive prosecutor would have to accept the full re- 
sponsibility for his actions or his failures to act in ordinary 
felony cases. Under the present system he can hide 
behind the action of the grand jury. 

In view of the foregoing considerations, it would seem 
that the theoretical value of the grand jury as a required 
step in the prosecution of the ordinary felony case is 
greatly outweighed by its very real disadvantages. The 
conditions which made it desirable in England centuries 
ago do not exist today. Twenty-four States of the Union 
have, therefore, done away with the requirement of a 
grand jury indictment as a necessary step in the prosecu- 
tion of routine offences. The requirement of a grand jury 
indictment was this year abolished in England itself for 
all but the exceptional cases to which it is adapted. 

If the constitutional requirement of a grand jury in- 
dictment for all felony cases in Massachusetts were done 
away with, ordinary felony cases might then be com- 
menced by information filed and sworn to by the District 
Attorney. Since it would be a physical impossibility, as 
well as undesirable from the standpoint of organization, 
for the District Attorney to pass upon the question of 
probable cause as an original matter in all cases arising 
in his district, the present system of original issuance of 
process from the District and Municipal Courts on usual 
felony cases should be retained. A finding of probable 
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cause by such a court should place the defendant upon 
his trial in the Superior Court. The excessive duplica- 
tion of effort and the long delays with their consequent 
evils would thereby be obviated. The unnecessary ex- 
penses of the grand jury would be eliminated. Some 
division of responsibility between the District or Munici- 
pal Court judge and the District Attorney would still 
exist, but with each bound to accept the responsibility 
for his own acts or failure to act, and with both unable 
to deflect their responsibilities into the secrecy of a 
grand jury room. 

We therefore recommend that the requirement of a 
grand jury indictment for every felony case be done 
away with. We recommend also, however, that the 
grand jury be not abolished. It should be retained for 
use in those classes of cases in which it has real value. 
It is conceivable that in any of the counties of the Com- 
monwealth a political machine might become so strongly 
intrenched that the District Attorney could defy better 
informed public opinion with impunity. Or it might 
become necessary to inquire into the conduct of public 
officers, even of the prosecuting officer himself. In such 
situations, and in many other situations, a grand jury is 
admirably fitted to conduct the required investigation. 
So that it may be immediately available for any such 
service, we recommend that the power be given to any 
Superior Court judge to call a grand jury into session 
at any time. 

If we are hereafter to use the grand jury only for those 
purposes to which it is today adapted, a constitutional 
amendment will be necessary. We recommend, there- 
fore, that the following constitutional amendment be 
adopted: 


The legislature may provide for holding persons to answer for any 
criminal offence without the necessity of presentment by a grand 
jury. 


This amendment will make it possible for the Legisla- 
ture to enact the statutes required to carry our recom- 
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mendations into effect, or to adopt such other measures 
relative to the use of the grand jury as the Legislature 
may deem desirable. As a basis for such legislation, we 
recommend the Model Code of Criminal Procedure, 
drafted by the American Law Institute, with such 
changes as may be necessary to conform its provisions 
to our Massachusetts practice. 


THE JURY. 


The jury has been the great common law agency for 
the settlement of disputed questions of fact in criminal 
eases. The foundation-thought on which the jury was 
erected is that it is better to have questions of fact de- 
cided by a representative group of laymen, none of whom 
are a part of the regular machinery for the enforcement 
of justice, rather than by a professional fact-finder. The 
determination of the facts in any particular criminal case 
involves many conflicting considerations, and such de- 
termination should be approached with as much freedom 
from preconceived ideas as is humanly possible. Unlike 
questions of law, which are always decided by our judges, 
the determination of questions of fact in criminal cases 
usually involves no long period of training, but rather 
the application of the rules of common sense, with which 
one becomes familiar in the ordinary walks of life, to the 
conflicting testimony of witnesses of varying types. 

The value of the jury in criminal trials has been tested 
by the experience of centuries. It will be found on careful 
analysis that most of the criticisms directed at the jury 
as an instrument in the enforcement of our criminal law 
are really directed at its abuses rather than at the insti- 
tution itself. For example, there has been criticism that 
jury trials have been demanded when there was really 
no disputed fact to be tried. There has also been criti- 
cism of the method of selection of juries. Finally, there 
has been the fact that some individual jurors have yielded 
to corrupt influences. 

In another section of our report we have considered 
the widespread practice of claiming a jury trial where 
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there is no real desire for such a trial, but rather a desire 
for delay and for a less severe penalty for an admitted 
offence, and we have made suggestions to assist in stop- 
ping this practice. The extent of this abuse is made 
clear by the fact that out of 9,681 cases which were 
brought by appeal in the year 1932 from our District and 
Municipal Courts to our Superior Court, 5,245 cases 
(well over one-half the entire number) were disposed of 
in the Superior Court upon a plea of guilty; in other 
words, more than one-half of our criminal defendants 
“had their fingers crossed”’ when they said they wanted 
a jury trial. Further evidences of this abuse of the right 
to trial by jury will be found in the annexed tables taken 
from the report of the Department of Corrections for the 
year 1932, which show the number of indictments and 
appeals disposed of by actual trial in the Superior Court 
in that year as compared with those disposed of on plea 
of guilty. 

Leaving any further consideration of unwarranted 
claims of jury trial, we shall proceed to consider how 
jurors are at present selected in Massachusetts. Prospec- 
tive jurymen are selected from those persons qualified to 
vote for representatives to the General Court who are 
between the age of twenty-five and seventy years, cer- 
tain classes of citizens being exempted from service. 
Most of the exemptions are justifiable. It does not 
seem to us, however, that there is any reason under 
present-day conditions for exempting members of the 
volunteer militia from jury duty. These men are good 
types of citizens, and the occasions when they are called 
upon for militia service are so infrequent that their 
membership in the militia would seldom conflict with 
their service as jurors. We recommend, therefore, that 
the exemption of members of the volunteer militia from 
jury service be abolished. 

From the names of the above-described voters there is 
prepared in each city and town a list of such inhabitants 
as are ‘‘of good moral character, of sound judgment, and 
free from all legal exceptions . . . qualified to serve as 
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jurors.” If these qualifications are insisted upon we 
should have excellent jurors. We recommend, therefore, 
that no further qualification be added to the present re- 
quirements for jury service. As for the property qualifi- 
cation so often suggested, we cannot see that the posses- 
sion of $250 adds anything to a man’s potential worth for 
jury service. If a man is a mature citizen, of good moral 
character, of sound judgment, and free from all legal 
exceptions, he is satisfactory jury material. 

The method of determining whether prospective jurors 
possess these qualifications is, however, of supreme im- 
portance. At the present time this determination is made 
by the Board of Election Commissioners in cities having 
such boards, by the Board of Registrars of Voters in other 
cities, and by the Board of Selectmen in towns. These 
Boards must determine, either from the personal knowl- 
edge of one of their members, or from the personal appear- 
ance of the prospective juror and his examination under 
oath, whether each prospective juror possesses the requi- 
site qualifications. 

In smali communities where jury lists are made up from 
the personal knowledge of members of the selecting board, 
the selection of prospective jurors is not difficult. In 
large communities, however, the selection presents serious 
problems. We may take the practice in Boston as an 
example of the method of selection in a large Massachu- 
setts community. 

In Boston from 11,000 to 12,000 citizens are annually 
examined for jury duty. The Board of Election Commis- 
sioners selects a certain number of voters from each ward, 
the number being determined in proportion to the ward’s 
population. Cards containing the names and addresses of 
the voters so selected are turned over to the police with 
instructions to ascertain and note thereon the following 
information: name, occupation, name of employer, place 
of business, physical disabilities, if any, criminal record, 
if any, and an estimate of the prospective juror’s general 
reputation as to character, judgment and fitness for jury 
service. When these cards are returned by the police, the 
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Board of Election Commissioners first eliminates those 
who are clearly unfit for jury duty. The names on the 
remaining cards are then cleared through the Board of 
Probation, to determine whether the prospective juror 
has a criminal record. 

The Board of Election Commissioners then issues sum- 
monses to all prospective jurors who remain after these 
preliminary clearances. When a prospective juror re- 
sponds to this summons, he answers under oath a question- 
naire which supplies the following information: father’s 
name, mother’s name, wife’s maiden name, residence at 
the time of the last annual census and at the time of the 
appearance before the Board, birthplace, citizenship, 
qualification, name of employer, place of business, physi- 
cal fitness for jury duty, and record of arrests, if any. 
After the questionnaire has been answered, the prospec- 
tive juror undergoes a brief oral examination by one of the 
Election Commissioners as to his fitness for jury duty. 
Some of those examined are excused by the Board because 
of professional or business engagements. The final list of 
prospective jurors is then prepared by the Board, and the 
names on this list are placed on individual ballots. The 
ballots are placed in a ballot box, and all jurors required 
by the courts are drawn from this ballot box by the 
Mayor, City Clerk and City Council. 

The principal objection to this selective process is its 
political character. The work which a juror has to per- 
form is clearly not political but judicial. The selection of 
jurors should, therefore, be under the supervision of the 
judiciary, and we recommend that it be placed there forth- 
with. A jury commissioner or commissioners should be 
appointed in each county by the Chief Justice of the Su- 
perior Court or by a justice of that court designated by 
said Chief Justice, with such clerical and other assistance 
as may be necessary, and all lists of prospective jurors 
should hereafter be prepared by such jury commissioners. 
Each jury commissioner should be appointed for a term of 
five years, should be removable at any time at the pleasure 
of the appointing power, and should be furnished with an 
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office in the courthouse in the principal shire town of his 
county. There should be made available to the jury com- 
missioners, if they desire to avail themselves of it, the po- 
lice assistance which is now given to the Boards to which 
the task of selection is entrusted today. Final acceptance 
of all jurors certified to a court for service should rest, as 
it does today, with the court which requires their services. 

Jurors required by the courts, selected in the way we 
have described, are directed to report to the courthouse 
in which they are to serve. If there is more than one jury 
session in the courthouse, the present practice is to assign 
a given number of jurors to each session. In Boston there 
are usually about eleven jury sessions, five of which are 
criminal sessions. ‘Twenty-five to thirty jurors are today 
assigned to each session, and the names, addresses and 
occupations of the jurors for each session are printed 
separately. When a jury of twelve of these men retires to 
deliberate on a case, the jury to try the succeeding case is 
impanelled from the thirteen to eighteen men who remain. 
In every criminal case the government and each defend- 
ant has two peremptory challenges; in unusual cases they 
have a larger number. It is apparent that a defendant 
who is sent in to a criminal jury session for trial, seeing 
twelve of the available jurors sitting on another case and 
knowing that the twelve jurors for his case will be picked 
from the thirteen to eighteen men remaining, knows in 
advance almost to a certainty who will sit as jurors in the 
trial of the criminal offence with which he is charged. His 
peremptory challenges can eliminate any slight uncer- 
tainty that may remain. 

The present system of assigning jurors for service in 
particular sessions simplifies the problem of the juror who 
desires to be bribed and of the individual who desires to 
bribe him; and there can be no longer any doubt that 
there are men who have such desires and who are ready to 
translate them into action. Furthermore, the advance 
publication of jury lists for each particular session makes 
it possible for interested parties with large financial re- 
sources to look up every juror in advance, and to ascer- 
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tain in advance each juror’s record and prejudices; this 
gives such a party an unfair advantage over others equally 
interested but not so well situated financially. Finally, 
the assignment of jurors to particular panels is unneces- 
sarily expensive. 

We recommend, therefore, that the present system of 
assigning jurors to particular sessions in a single court- 
house be discontinued, and that all jurors summoned for 
jury service in a given courthouse be assembled for serv- 
ice in a central jury room. Each such central jury room 
should have two or more jury boxes. When a jury is re- 
quired for a particular session, it should be drawn in the 
central jury room from the names of all jurors who have 
been certified and accepted for service. A list of all jurors, 
with such information as is given concerning them under 
the present practice, should be posted in the central jury 
room, and no other lists of jurors should be printed. All 
impanelling should be by drawing of names from the 
entire list of jurors, under the direction of a court clerk, 
and in the presence of the defendant, the prosecuting 
attorney, and the attorney for the defendant. After 
twelve jurors have been impanelled, the clerk in charge 
should, at the request of either party, put to them such 
questions as to interest in the controversy, and the like, 
as are now put by the judge. Any men found to be dis- 
qualified should be excused, and others selected in their 
places. The prosecutor and the defendant might then 
exercise the peremptory challenges to which they are 
entitled, if they chose to do so, and any vacancies result- 
ing from such challenges should be filled in the same way 
that the original jurors were selected. 

A central reservoir of jurors has been established in 
cities outside this Commonwealth, and it has worked 
satisfactorily. Such a system has been in use in New 
York City for four years, and has resulted in substantial 
savings in fees, judges’ time and otherwise. The opera- 
tion of such a system is much more difficult in New York 
than it would be in Massachusetts, because in New York 
lawyers are permitted to examine at length jurors drawn 
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for service on a petit jury, to ascertain which side of the 
controversy they may be expected to favor, while in this 
Commonwealth the only questioning of jurors so drawn 
is by the court. The central reservoir of jurors is also 
used in Cleveland, Ohio. The Chief Justice of the Court 
of Common Pleas in that city stated a few years ago 
that it had resulted in a saving of $40,000 in jury fees in 
a single year. The recommendation we now make is 
not, therefore, of an untested experiment, and precedents 
for all statutes and rules required to put it into effect 
are already in existence. 

As we have stated, there are today eleven separate 
jury sessions in the one courthouse in Pemberton Square, 
Boston, approximately thirty jurors being assigned to 
each such session. With a central reservoir for jurors, 
we believe that it would be possible to dispense per- 
manently with the services of one hundred jurors in 
Suffolk County; in other words, it would be possible to 
save annually the expense of one hundred juror-years in 
Suffolk County alone. 

One argument made against a central reservoir of 
jurors is that there is at the present time no room in the 
Suffolk County courthouse large enough to accommodate 
two hundred people. This condition is merely an inci- 
dent of the present inadequate court facilities of Suffolk 
County, and is one which ought soon to be corrected; 
but even if it is not, a central jury room should be pro- 
vided in the present courthouse by breaking down the 
partitions between two of the large court rooms, or other- 
wise. No minor physical difficulty should be permitted 
to stand in the way of a clear improvement in the ad- 
ministration of justice. 

After a man has become a member of a petit jury, he 
should not be expected to suffer unnecessary hardships 
in his service. Jurors should not be expected to spend 
long hours of the night in deliberation, when their patience 
has been tried to such an extent that they are unable to 
debate properly the points at issue. Jury deliberations 
should never continue beyond a reasonable hour of the 
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night. If the circumstances require it, provision should 
be made for the proper accommodation of the jury during 
usual sleeping hours, their deliberations to be resumed 
on the following morning. 

We have considered carefully the suggestion often 
advanced of late that the requirement of a unanimous 
verdict in criminal cases be abolished — that the vote of 
ten of the twelve jurors be held sufficient to convict. 
We recommend that this suggestion be not adopted. The 
number of disagreements by jurors in Massachusetts 
criminal trials is much smaller than is generally supposed. 
From 1917 to 1927, 8,296 criminal cases were submitted 
to juries in Suffolk County, and in these cases there were 
only 201 disagreements. The minority at the outset of 
a jury’s deliberations may have the right on their side; 
the considered judgment of all the jurors in a criminal 
matter, without short-cuts or yielding to majority views, 
is much to be desired. According to the avilable sta- 
tistics, the Massachusetts insistence upon unanimity in 
criminal verdicts in the past has not resulted in any dis- 
turbing percentage of jury disagreements. 

There is a strong and apparently growing public opinion 
which favors giving to judges the power to charge juries 
on the facts in criminal cases. Under our present law, the 
court determines the law in every criminal case, and the 
jury determines the facts. It is argued that the judge 
should be given the right to state also to the jury his 
opinion as to the guilt or innocence of the defendant, and 
as to the evidence which may support such guilt or 
innocence. Before considering this argument, let us con- 
sider what power the judge already has in Massachusetts 
when he arises to deliver his charge to the jury. We shall 
quote exactly from the language of the Supreme Judicial 
Court in a comparatively recent case: 


In any clear analysis of the evidence, however impartial, the atten- 
tion of the jury necessarily must be directed to the weight and impor- 
tance of particular facts which they may find to have been proved. 
If an unbiased analytical statement of the testimony and of the law 
distinctly indicates the party who is entitled to prevail, this furnishes 
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no just reason for the defeated party to complain, either of the method 
employed or of the adverse verdict. Besides, it is not a violation of 
the constitutional requirement that judges shall be “‘as free, impartial 
and independent as the lot of humanity will admit,” if the instructions, 
while judicially fair, are comprehensively strong, rather than hesi- 
tatingly barren or ineffective, and neither the tone of a charge nor 
the form of verbal delivery are of themselves ground of exception, 
if no error of law appears. In a word, the judge who discharges the 
functions of his office is, under the statute as well as at common law, 
the directing and controlling mind at the trial, and not a mere func- 
tionary to preserve order and lend ceremonial dignity to the proceedings. 


It seems clear from this decision that there is no neces- 
sity of enlarging the present power of our courts in this 
regard in jury trials of criminal cases. 

The recommendations made herein may be summarized 
as follows: : @ 


1. The right to a jury trial for the settlement of disputed questions 
of fact in criminal cases should not be taken away. 

2. Claims of the right to jury trial when jury trial is not in fact 
desired should no longer be encouraged by the forms of our criminal 
procedure. 

3. The present qualifications for jury service in Massachusetts are 
adequate. 

4. The selection of jurors possessing the requisite qualifications is 
a judicial function, and such selection should, therefore, be placed 
forthwith under the supervision of the judiciary. 

5. The present practice of assigning twenty-five to thirty jurors to 
each jury session should be discontinued, and a central reservoir of 
jurors should be established for each courthouse in which two or more 
jury sessions are being held. 

6. Jury service should be made as attractive as conditions permit, 
and no unnecessary hardship should accompany such service. 

7. There is no apparent necessity at this time for changing the 
Massachusetts requirement of unanimity in jury verdicts in criminal! 
cases. 

8. Judges have sufficient power at the present time to enable them 
to guide juries properly in the consideration of questions of fact. 

9. Jury service should be spread over a greater number of eligible 
voters by making persons ineligible for jury service more than once 
every three years. (See Appendix F.) 
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Bal. 


The public attention has been focussed upon the bail 
system by the disclosures in connection with the case of 
Charles Hoffman, escaped convict. We have, therefore, 
made a partial study and investigation of the Massachu- 
setts bail system. 

In all counties except Suffolk, bail commissioners are 
appointed by the Superior Court. In Suffolk County 
they are appointed by the sheriff. The duty of these bail 
commissioners is to examine the persons who present 
themselves as sureties for bail, to determine whether such 
sureties have property at least equal in value to the 
amount of bail which has been fixed. 

From our investigation we are satisfied that defendants 
who are bailed at court have had their sureties carefully 
examined in the court clerk’s office before they were ap- 
proved. There are, however, a large number of defendants 
in serious criminal cases who are bailed after leaving court, 
in which cases bail commissioners make the examination 
of the surety or sureties offered at the jail; such examina- 
tions have not always been satisfactory. The system of 
examination of sureties by bail commissioners is, however, 
when properly administered, a very satisfactory method 
of handling bail in the less serious criminal cases, and we 
recommend that it be retained for use in such cases with 
the safeguards we shall suggest in this report. 

In Suffolk County there are only two so-called pro- 
fessional bondsmen actively engaged in bailing defend- 
ants, and we have found no case in which these profes- 
sional bondsmen have acted improperly. All professional 
bondsmen are registered by the Superior Court after an 
examination by a Superior Court judge as to their per- 
sonal character and their property holdings and financial 
worth. They are required to furnish a detailed account 
of their doings once a month to the Chief Justice of the 
Superior Court. Periodically they must furnish a financial 
statement for the scrutiny of the court. 
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Besides professional bondsmen, there are two other 
classes of sureties in bail cases: 

1. Incorporated surety companies. 

2. Individuals. 

So long as a surety company is permitted by the State 
Insurance Commissioner to conduct its business, it may 
issue bail bonds in criminal cases. The Superior Court 
under our statute has no power to require their registration 
with the court, nor has it the power to prohibit them from 
doing bail bond business. 

Within two years the Lexington Surety and Indemnity 
Company, the Public Indemnity Company of New Jersey, 
the Grand Central Surety Company, the Greater City 
Surety and Indemnity Company, and the Lloyds Insur- 
ance Company of America, all licensed to do business here, 
have been put into receivership at a time when their bail 
bonds were outstanding in this State. Suffolk County 
alone has a claim of $18,000 in defaulted bail against one 
of these companies. 

At present, only one surety company is doing any 
amount of bail bond business in the counties investigated. 
This company was prohibited last July from furnishing 
bail bonds in the District Court of the United States for 
the District of New York by Judge Woolsey because of 
alleged serious improprieties. The District Attorney of 
Suffolk County will not approve the bonds of this com- 
pany. A justice of the Municipal Court of the City of 
Boston last September ordered a security of $10,000 to be 
posted with the clerk of court before this company would 
be permitted to do any more business in his court. Yet 
during this time many bail commissioners have regularly 
approved this company as surety in cases in which defend- 
ants were bailed out of jails and police lockups. 

The same company furnished a bail bond of $5,000 for 
an individual who was convicted by a jury in Middlesex 
County as an abortionist in 1932. The defendant de- 
faulted before sentence was imposed and her bail was 
ordered forfeited by the court. Suit was brought against 
the company to recover on its bond. A justice of the 
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Superior Court made an order more than a year ago that 
until that case was taken care of by the company no more 
bail bonds would be accepted from it in that court. De- 
spite these facts, this company has been frequently ap- 
proved as surety by bail commissioners in Superior Court 
cases. We are informed that this company has recently 
settled the $5,000 suit against it in Middlesex County by 
making a cash payment of $750. 

Surety companies are not required to report the state 
of their finances to any one except the Insurance Commis- 
sioner, who makes a detailed audit not more often than 
approximately once in three years. These companies are 
not limited as to the amount they may charge for giving a 
bail bond, although professional bondsmen are so limited 
by the rules of the Superior Court. They sometimes have 
no substantial property within the State. The courts and 
the District Attorneys are powerless to require any infor- 
mation as to their affairs. The courts have no supervision 
over the appointment of their agents. In the past certain 
individuals who had been removed by the court as pro- 
fessional bondsmen for improper conduct later have acted 
as agents for surety companies in writing bail bonds, and 
apparently there is at present no way of preventing them 
from doing so. 

We recommend that any surety company desiring to 
write bail bonds should be required to obtain the approval 
of the Superior Court and become registered in the same 
manner as a professional bondsman, subject to rules and 
regulations made by the Superior Court. The court 
would then have the power to prohibit the doing of bail 
business by any company which it had reason to believe 
was financially unsound or which permitted its agents to 
act improperly. A draft of an act to this end is appended 
to this report. 

In addition to the professional bondsmen and the 
surety companies, private individuals have the right to 
offer themselves as bail sureties. Our statutes forbid 
any such individual from accepting a fee or a reward for 
becoming bail surety, but our investigations indicate 
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that there are certain individuals who appear to make a 
regular business of acting as bail in criminal cases for 
hire. Usually they act as bail for jail and station house 
cases only. The statutes prohibit any private individual 
from becoming bail surety on more than five separate 
occasions during any calendar year. 

The bail commissioner has the duty of examining into 
the qualifications of any person who offers himself as 
bail surety at any of the jails. In many cases the bail 
commissioners perform this duty in a very perfunctory 
manner. Certain routine questions appearing on a 
printed form furnished by the bail commissioner are 
asked of the proposed surety. Almost invariably the 
bail commissioner will approve an individual as bail 
surety if he will sign and swear to answers to these ques- 
tions. There appears to have been no exchange of infor- 
mation between the bail commissioners as to the number 
of occasions on which individuals have acted as bail 
sureties during the current year on more occasions than 
allowed by the statute. One of these men has acted as 
surety in eight cases in which the total amount of bail 
aggregated $20,000. Another one acted in at least 
seven cases in which the aggregate bail was $20,000. Still 
another acted in at least nine cases. One individual has 
appeared in twenty-four cash bail cases. 

The bail commissioners do not ascertain the true value 
of the real estate claimed to be owned by these indi- 
viduals. One of these private bondsmen testified before 
us that he had paid for all of the properties which he 
claimed to own a total amount of $1,000. All of them 
were subject to substantial mortgages and yet he was 
approved as surety in individual cases where the bail 
was $5,000. 

The statute imposes a penalty on any person acting as 
surety on a bail bond for transferring or encumbering the 
real estate owned at the time of going on the bond, but 
there is no provision making the bail bond a lien on the 
real estate of the surety. Transfers of property owned 
by such persons are openly recorded in the Registry of 
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Deeds. There is no agency of the courts which at any 
time is required to check up on these transfers. 

A notable instance of what has resulted from the laxity 
of our bail system is the case of Charles Hoffman, an 
escaped convict from the New Jersey State Prison, who 
was released on $40,000 bail in September of this year. 
The facts in this case are hereinafter stated in this report. 

We recommend that a law be adopted providing that 
if any person is charged with a felony and the amount of 
bail is set by the court at $5,000 or more, no surety shall 
be approved on the bail bond until the surety has been 
examined by a court or by a clerk of court. Our investi- 
gations indicate that the examination of proposed sure- 
ties at the clerk of court’s office is much more thorough 
than that made by bail commissioners. 

At present the giving of a bail bond by a real estate 
owner creates no lien on the real estate. District At- 
torneys are naturally reluctant in the present state of the 
real estate market to go through the expensive procedure 
of a sheriff’s sale on execution of the real estate securing 
a bail bond. When the bail is forfeited the District At- 
torney must bring suit as in any civil case, make a real 
estate attachment, procure judgment and levy execution. 
When all this has been done, it is likely that nobody will 
appear to bid at the sheriff’s sale, and the result of this 
cumbersome and expensive procedure is not to produce 
the amount of the bail or any part of it. These dif- 
ficulties cannot be entirely overcome, but some steps 
can be taken to lessen them. 

We recommend that each bail bond contain a power of 
attorney to the District Attorney or clerk of court to con- 
fess judgment in the amount of bail after forfeiture by 
the court, which judgment shall be entered ten days 
after the forfeiture of the bail, and have appended a sug- 
gested draft of act. 

We further recommend that a notice filed in the Registry 
of Deeds to the effect that a real estate owner has become 
surety on a bail bond shall create a lien on the real estate 
of such owner, just as taxes constitute a lien today, so 
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that there will be some likelihood of procuring a bidder 
at the sheriff’s sale. 

We recommend that District Attorneys should be re- 
quired to keep a regular docket and list of all defaulted 
criminal cases in which there has been bail, showing the 
status of each case up to date, which list should include 
defaulted bail cases in District Courts of their districts 
of which they have been notified. Once each month the 
District Attorneys should furnish to the Chief Justice of 
the Superior Court a list of all of these pending cases 
which would show what progress has been made in each 
case during the previous month. 

Suggestion was urged before us that no surety who 
offered real estate as security should be approved by a 
bail commissioner until complete verification by him of 
the statements made by the surety as to the ownership, 
location and value of his property. It was also suggested 
that the value of the real estate owned by a surety ought 
to exceed the amount of the bail; the suggestion generally 
made was that the value be one and a half or twice the 
amount of the bail. The Commission is not prepared to 
recommend the adoption of either of these suggestions, 
though it recognizes that there is virtue in both of them. 
We feel, however, that there are disadvantages which 
outweigh those virtues. 

It should not be lost sight of that laws of general ap- 
plication like those dealing with the bail system operate 
not only in cases of habitual and professional criminals, 
but also in cases of first offenders, amateurs and even in 
cases of innocent persons charged with crime. Require- 
ments which might be justifiable when applied to the 
professional gangster would be intolerably oppressive 
when applied to innocent persons, or even to those whose 
rehabilitation is reasonably possible. Bail is furnished 
generally before there has been any trial and thus hefore 
the status and conduct of the accused is determined. To 
hold innocent persons in jail until a complete verification 
of all of his sureties’ statements could be had, or until a 
court came in, or to require too high security, is not jus- 
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tified by any exigency arising from the existence of the 
professional criminal. We are opposed to changes which 
might operate oppressively upon those who are innocent 
or merely unfortunate. (See Appendices G, H, I, J 
and K.) 


THe Case oF CHARLES HOFFMAN. 

Early in the evening of May 6, 1933, Charles Hoffman, 
alias William Sherman, alias William Brady, alias William 
Gallagher, was arrested in the Charlestown district of the 
city of Boston on four serious felonies; three of which were 
for an assault with a revolver, with an attempt to rob 
three individuals, and the fourth for armed robbery of 
$2,700 from another person. He was taken from Station 
15 to Police Headquarters shortly after his arrest, where 
he was photographed and finger printed. A search was 
then made of the records, and a circular which contained 
his finger prints and photograph, stating that he had 
escaped from the State Penitentiary in New Jersey, was 
discovered. When confronted with this circular, Hoffman 
admitted that he was the person named in the circular and 
that he had on September 2, 1931, escaped from the New 
Jersey Prison Farm, where he had been confined from 
January 13, 1926, under a sentence of from ten to fifteen 
years for robbery. Hoffman made this admission in the 
presence of the Charlestown police officers and certain 
officers at Police Headquarters, and they were apprised 
at that time of the dangerous character of the prisoner. 

The above-mentioned circular was in the possession of 
Police Headquarters since September 4, 1931. For several 
months prior to his apprehension in Charlestown, Hoffman 
had been engaged by a notorious rum runner in protecting 
transportation of liquor, and after the death of this rum 
runner he had secured employment in the same capacity 
for another rum runner. He had a residence in Boston 
where he lived with his wife, and seemed, for the time 
being at least, to have been permanently established here, 
when he was apprehended in Charlestown. 

Immediately upon his identification at Police Head- 
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quarters on Saturday evening, May 6, 1933, Captain 
Gleavy notified the New Jersey warden of Hoffman’s 
capture by a telegram, as follows: 


Re William Sherman, your #8949 wanted by you for escaping 
Bordentown N. J. Prison Farm, 9-2-31, arrested here and we are 
holding him on a charge of robbery armed and assault with intent 
to kill. 


On Sunday morning, May 7, 1933, the ‘‘ Boston Herald” 
and the ‘‘Boston Globe” both had front page articles 
describing the crime for which Hoffman had been appre- 
hended. The article in the latter paper stated that Hoff- 
man had been taken to Boston Police Headquarters, 
‘‘where it was found that Hoffman’s picture was on file as 
having escaped from Jamestown, New York, Jail while 
serving a ten to seventeen year sentence.” 

Hoffman waived examination in the Charlestown Dis- 
trict Court on Tuesday, May 9, 1933, and was bound over 
to the June sitting of the grand jury on a bond of $40,000. 
On this last-mentioned date, Captain Gleavy wired Colonel 
Stone, keeper of the New Jersey State Prison, as follows: 


William Sherman held in $40,000. for the June sitting of the Grand 
Jury. Kindly forward warrant to enable us to obtain fugitive warrant. 


Colonel Stone replied to Captain Gleavy on the after- 
noon of May 9, by wire, as follows: 


Wire disposition of William Sherman Eight Nine Four Nine Escaped 
Prisoner. We are sending warrant to act as detainer. 


On the same day a letter addressed to Captain Gleavy 
of Police Headquarters and enclosing a warrant for Sher- 
man, was sent to Captain Gleavy. This letter stated as 
follows: 


Enclosed, find warrant for William Sherman, #8949, escaped 
prisoner from the Bordentown Prison Farm, to act as a detainer 
against him. Kindly advise the disposition in his case, and an officer 
will be sent for him. 

P.S. If this man is sentenced to another institution, kindly for- 
ward warrant with him. 
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It is undisputed that this letter containing the warrant 
for Hoffman was received at Police Headquarters on 
Wednesday, May 10, 1933. It was received by Sergeant 
Gaw, who stamped it “‘ Received May 10, 1933, Bureau of 
Records.”’ 

Warrants from outside cities were at that time in charge 
of Sergeant Taylor, upon whose desk this New Jersey 
warrant lay from the time of its receipt on May 10, 1933, 
to June 18, 1933. Lieutenant Thompson on Saturday, 
June 17, 1933, called Captain Gleavy’s attention to the 
fact that there was an accumulation of warrants piling up 
on Sergeant Taylor’s desk. Thereupon, Captain Gleavy 
warned Taylor that the movement of warrants was an 
important matter and should not be neglected. Taylor, 
with the aid of another sergeant and two stenographers, 
cleared up all this correspondence on his desk on Sunday, 
June 18, 1933. On this day the warrant in question was 
mailed to Captain Grace, Division 15, together with a 
letter written by one of these stenographers, which stated 
as follows: 


Enclosed please find warrant from State of New Jersey for the 
arrest of William Sherman, alias Charles F. Hoffman, arrested by 
Sergeant Miller, Division 15, recently. Kindly have procured a 
fugitive warrant for this subject and return the enclosed warrant to us. 


Captain Grace of Division 15 in a report on October 
1, 1933, to the superintendent, stated that he never re- 
ceived this warrant, and that after an inquiry made by 
him of his subordinates, and after a diligent search 
through the records and papers at his station, he was “‘of 
the opinion that, however the papers were lost, it was 
an honest mistake.” He was away from the station 
from May 7 to May 11, 1933, and claimed that he never 
learned that Hoffman was a fugitive from justice until 
several days after the latter had been bailed. 

Captain Grace is supported by written statements of 
Sergeant Miller, the officer in charge of this case, and 
Officer Montgomery, who was in charge of the warrant 
files in this station, and who has stated that this warrant 
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was never received at Station 15, as there was no record 
of it in the warrant book; and that, furthermore, no war- 
rant card was ever sent to the Headquarters showing the 
receipt of this warrant, because, in fact, it never was 
received. It is clear, however, that Sergeant Miller 
knew on May 6, 1933, and so did other officers in this 
Division, when the identification of Hoffman was estab- 
lished and admitted, that he was an escaped convict 
from New Jersey. Sergeant Miller, however, claims 
that the reason he did not secure a fugitive from justice 
warrant was because in previous cases he had received 
from the Bureau of Records a certified copy of the court 
records made in the sister State, and that on the basis 
of such a certified copy he had obtained a fugitive warrant, 
and he was waiting for a certified record in the Hoffman 
case before applying for a fugitive warrant. 

The fact is that this New Jersey fugitive warrant was 
never lodged against Hoffman. 

The Suffolk Grand Jury, early in June, 1933, indicted 
Hoffman for assault with an attempt to rob, and with 
assault with an intent to murder. Upon his arraignment, 
a motion made in his behalf to reduce his bail from 
$40,000 was denied, and he was committed to the Charles 
Street Jail to await trial. In opposing this motion for a 
reduction of bail, the court was informed that Hoffman 
was an escaped prisoner from New Jersey. Three times 
during the month of June, 1933, the witnesses were sum- 
monsed for the purpose of trial of this case, but it finally 
went off until October 20, 1933. When the witnesses 
first appeared in June, 1933, the assistant district attorney 
assigned to the prosecution of this case inquired of the 
officer in charge if he had a certified copy of Hoffman’s 
conviction in New Jersey, and when he learned that the 
officer had not, the assistant district attorney then or- 
dered a stenographer to secure this certified copy. 

Hoffman had also been indicted in June, 1933, by the 
Middlesex Grand Jury for armed robbery. On June 14, 
1933, he was taken to the East Cambridge Court and 
arraigned on this indictment, pleading ‘“‘not guilty”’ and 
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being held in a sum of $20,000 for his appearance for trial 
in that county. An attested copy of the mittimus left 
at this jail on June 14, 1933, stated that Hoffman was 
charged with armed robbery and was held under bail of 
$20,000. 

The District Attorney’s office at East Cambridge sent 
a telegram on June 27, 1933, to the warden of the New 
Jersey State Prison, as follows: 


Warden of State Prison, Trenton, N. J. William Sherman alias 
Gallagher escaped from your institution is now held awaiting trial 
for robbery armed stop suggest you send a fugitive warrant for your 
protection stop He is under the name of Charles Hoffman. 


On the same day and in reply to this wire, Joseph 
Hand, identification officer, New Jersey State Prison, 
sent the District Attorney of Middlesex County a letter 
enclosing a fugitive warrant for Sherman. The letter 
stated as follows: 


Enclosed, please find warrant against our William Sherman, #8949, 
alias Gallagher; your Chas. Hoffman, wanted here for escaping from 
the Bordentown, N. J. Prison Farm. Kindly advise what the dis- 
position is in his case. We also filed a warrant on May 9, 1933, with 
Capt. Thos. F. Gleavy, Bureau of Records, Police Dept., Boston, 
Mass., but as you suggest that we file another warrant with you, for 
our protection, we are complying with your request. If you will 
advise what this man’s disposition is on the robbery charge, an officer 
will be sent to take him into custody, in the event he is turned to us. 


On June 28, 1933, on motion by the Commonwealth, 
Hoffman was ordered by the Superior Court to be re- 
manded to the Charles Street Jail in Boston. The judge 
who made this order did not then know that Hoffman was 
an escaped convict from New Jersey, and stated to us that 
if he had had this information he would have denied the 
motion to remand Hoffman to the Boston jail, and would 
in all probability have ordered him held to await the 
arrival of the New Jersey warrant. 

No criticism whatever can be made of the action of the 
court in remanding Hoffman under these circumstances 
to the Charles Street Jail, especially when the presiding 
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judge had previously taken the precaution to order that 
Hoffman should not be admitted to bail on the Middlesex 
indictment unless he furnished two sureties each in the 
amount of $20,000. In accordance with the said order 
made by the Superior Court, Hoffman was delivered to the 
custody of Boston police officers at the East Cambridge 
Jail on June 28, 1933, and by them taken to the Charles 
Street Jail of Boston, where he was confined until Septem- 
ber 18, 1933. 

The register at East Cambridge Jail contains a column 
in which the keeper is supposed to insert the number and 
times a prisoner has been previously committed. We 
have seen this register and have noted that the column in 
the case of Hoffman was blank. The fact is that nobody 
at this jail at the time he was delivered to the Boston 
officers seems to have known that Hoffman was a fugitive 
from justice. They knew, however, that he was held under 
high bail for a serious felony. Although Hoffman was at 
this jail for fourteen days, no photographs or finger prints 
were taken of him. The jailer assumed that photographs 
and finger prints were on file in the Boston Headquarters, 
and also at the State House. 

At the time Hoffman was delivered to the Boston 
officers at the East Cambridge Jail, there was on file in the 
office of this jail a mittimus which, of course, ought to have 
accompanied the prisoner to the Charles Street Jail, so 
that in case he was bailed he would also be compelled to 
furnish bail in the Middlesex indictment in the sum of 
$20,000. He was, however, permitted to leave the East 
Cambridge Jail without this Middlesex mittimus, and 
consequently there was no record at the Charles Street 
Jail that he was also under bail in Middlesex County. 

We summoned in the keeper of the Middlesex Jail and 
his assistant, to determine how this criminal was permitted 
to leave their jail without surrendering the mittimus to the 
Boston officers. Each of these officials had no recollection 
of the transaction and each thought that the other handled 
it. The keeper, however, stated that he would take full 
responsibility for this error. The Middlesex County 
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mittimus has always remained in the jail at East Cam- 
bridge and was produced by the keeper at the time he 
appeared as a witness before us. 

The result of these circumstances was that from June 
28 up to the time Hoffman was bailed, he was held at the 
Charles Street Jail only under the $40,000 bail ordered by 
the Suffolk Superior Court. That jail had no record of the 
Middlesex bail, and no fugitive warrant from New Jersey 
had been lodged against him. In other words, all that 
prevented him from gaining his liberty was the order for 
$40,000 bail on the Suffolk case. No warrant had been 
secured by either the District Attorney at East Cam- 
bridge, or the Boston police, for his arrest as an escaped 
convict. 

One Rozman, who for years has been active in bailing 
prisoners, and who is also the agent of the Concord 
Casualty and Surety Company, saw Hoffman at the 
Charles Street Jail, but declined to have his company 
furnish bail because he believed that Hoffman would 
default. Rozman was experienced in matters of this 
kind and he immediately sensed the situation. It was 
apparent to him that if this criminal ever secured his 
freedom, he would not stand trials in Boston and in 
Cambridge and then fight extradition to New Jersey. 
It was certain that he would receive a lengthy term of 
imprisonment either in this Commonwealth or in New 
Jersey. Rozman, however, was anxious to secure the 
release of Hoffman. In fact, Rozman’s company had 
bailed Cooper, the codefendant with Hoffman, in the 
Charlestown cases. Rozman knew that one Sullivan was 
friendly with James M. Burr, a well-known straw holder 
of real estate. He and Sullivan had been engaged in 
previous bail transactions in which Burr had furnished 
surety. The Suffolk County District Attorney’s office 
had previously, on another matter, declined to take Burr 
as surety. There was, however, no record at the Charles 
Street Jail that the District Attorney’s office desired to 
be heard on the sufficiency of the surety in the event of 
Hoffman seeking bail. The District Attorney was not 
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required, under the law, to insist upon examination of the 
surety, although this had been done in some cases as a 
matter of precaution. 

On the evening of September 18, 1933, Rozman tele- 
phoned Sullivan to have him secure Burr as surety, and 
Sullivan did so, meeting Rozman at the Charles Street 
Jail. Rozman telephoned to one Goggin, a bail com- 
missioner. Burr offered certain premises on Hemenway 
Street in order to qualify him as surety, and this bail was 
accepted. Hoffman was liberated and left the jail ac- 
companied by Rozman. The property that Burr offered 
to qualify him as surety he did not own, although he pro- 
duced a tax bill running to him. The fact was that this 
property had been transferred by Burr by a deed which 
had been recorded on May 18, 1933. 

Rozman and Sullivan both testified before us, and 
both claimed that they had not received a cent for their 
participation in the liberation of Hoffman. We believe 
that the release of this notorious criminal was planned, 
and that a consideration was paid therefor. We are in- 
clined to believe Burr’s story that he has never received 
any compensation for bailing Hoffman. 

Hoffman had temporarily won his freedom. He was a 
daring, reckless criminal. He did not leave the Com- 
monwealth upon his release from the Charles Street Jail. 
He had certain connections in this city, and it was, we 
believe, through these connections that he was enabled 
to gain his freedom. Within five days of his release he 
appears again to have taken up his career as a bandit in 
the very city in which he had secured his release, and, 
in fact, in the identical district where he had been appre- 
hended on May 6, 1933. On September 23, 1933, a truck 
containing $6,500 worth of cigarettes was stolen on a 
public highway in the Charlestown district. The officer 
who was in charge of the Hoffman case of May 6, 1933, 
began an investigation into the theft of this truck and 
learned on September 29, 1933, that one who had re- 
ceived a portion of the loot from this stolen truck picked 
out Hoffman’s photograph at Police Headquarters as the 
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one who sold him the goods. The officer’s suggestion 
that this witness must be mistaken, only served to 
strengthen the positive identification of Hoffman by the 
witness. The officer then communicated with the Charles 
Street Jail and learned that Hoffman had secured his 
freedom on September 18, 1933. The Boston Police 
then knew that Hoffman was at large and that he was 
again pursuing his criminal career. 

The Suffolk indictment against Hoffman was placed on 
the trial list for Friday, October 20, 1933. Burr had re- 
ceived a postal card to this effect on Thursday, October 
19, which he turned over to Sullivan, who in turn com- 
municated with Rozman and left it on that afternoon at 
the latter’s office. The case was called at the morning 
session on October 20, 1933, and continued until two 
o’clock in the afternoon. Hoffman’s codefendant, Cooper, 
answered to the indictment; Hoffman did not. On the 
same day an aged inventor named Adolph Sommer was 
murdered in Cambridge. Hoffman was tentatively 
identified from a photograph as one of the gang of killers. 
One of the witnesses of this killing was brutally assaulted 
shortly after he had given information to the police. 
Hoffman has not been apprehended. 

Immediately after the deafult of Hoffman, the Suffolk 
Superior Criminal Court ordered suit to be brought against 
the surety. Attachments were promptly made in an effort 
to collect bail in the amount of $40,000. Burr for years 
has had a small bank account, where the balance seldom 
exceeded $100, and after that he had an account in another 
bank in which for months there was no balance. He was 
seventy-five years of age, living in a cheap hotel in the 
West End of Boston, occupying a room for which he paid 
$6 a week. He was in default on other bail matters in 
substantial amounts. It is reasonably certain that not a 
single dollar can be realized upon this Hoffman bail. 

Soon after Hoffman was released from the Charles 
Street Jail, this Commission was informed that this was a 
matter that should have our attention. We began an 
investigation of the situation, as everybody who was 
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familiar with the facts knew that Hoffman would not 
answer to his indictments. On October 19, 1933, we made 
a serious but unsuccessful effort to secure from the Boston 
Police Department the details concerning the New Jersey 
warrant, and were unable to do so. We then made a 
written request upon the Police Commissioner for infor- 
mation concerning this whole case, and under date of 
October 21, 1933, were furnished with certain information. 

The day after Hoffman was defaulted and after the 
Cambridge murder, Joseph Hand, identification officer of 
the New Jersey State Prison, received the following letter 
from John M. Anderson, deputy superintendent, Boston 
Police, to wit: 


On May 9, 1933, you sent to this department a warrant for William 
Sherman, your number #8949, an escaped prisoner from the Borden- 
town Prison Farm, to act as a detainer against him. In some manner 
which we are unable to understand, your warrant became mislaid 
and was not lodged against him. Sherman was released in $40,000.00 
for his appearance in court here next week. In order that we may 
hold him for you, we urge you to forward us a copy of the original 
warrant so that we may obtain a fugitive from justice warrant and 
lodge it against him as a detainer. Please accept my apologies for 
this error. Every step possible will be taken to protect your interests 
in this case. 


and under date of October 21, 1933, Mr. Hand made the 
following reply to Deputy Superintendent Anderson, to 
wit: 


Enclosed find triplicate warrant to act as a detainer against one 
William Sherman, #8949, an escaped prisoner from our Prison Farm 
at Bordentown, N. J. We filed a warrant on May 9, 1933 with Capt. 
Thos. F. Gleavy, Bureau of Records, Police Dept., Boston, Mass., 
and another warrant on June 27, 1933 with Warren L. Bishop, District 
Attorney, Cambridge, Mass. In the event that he is sentenced to a 
penal institution in your State, kindly see that the enclosed warrants 
accompany him, as we are desirous of having him returned here as a 
fugitive. 


On October 23, 1933, in answer to a telephone request by 
District Attorney Foley of Suffolk County, Colonel Stone 
wired Mr. Foley as follows: 
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Have sent triplicate warrants to act as detainers against William 
Sherman escaped prisoner stop May ninth nineteen thirty three 
Filed warrant with Captain Gleavy stop June twenty seven filed 
warrant with Warren Bishop District Attorney Cambridge Mass. 
stop October twenty one filed warrant with John Anderson Super- 
intendent Police Department Boston Massachusetts. 


On October 24, 1933, Burr was arrested for perjury 
alleged to have been committed before the bail commis- 
sioner, alleging that he owned the Hemenway Street 
property at the time he was accepted as bail for Hoffman. 
Burr has since been indicted and is now held in $40,000 
bail for trial. The bail commissioner has been suspended. 

Soon after the Cambridge murder, Hoffman’s automo- 
bile was located at a garage in Roslindale. This garage 
was heavily guarded by the Boston Police, and early in 
the afternoon of October 26, 1933, two persons approached 
this garage, but when the police threatened to open fire, 
the two men jumped into their automobile and escaped 
in a rain of bullets. The registration number of this car 
was immediately telephoned to the Boston Police Head- 
quarters and at 1.10 p.m. a teletype message was broadcast 
which gave the wrong registration number. This message 
was again repeated, giving the incorrect registration num- 
ber, ar 2.15 p.m. A third message correcting this mistake 
was broadeast at 2.35 p.m. In other words, the incorrect 
information gave the gangsters in the escaped car a lead 
of an hour and twenty-five minutes. These two men, 
however, were arrested early the next morning in Wren- 
tham. One of them has already been sent to State Prison 
on an old case, and the police are engaged in an attempt 
to further strengthen their case against them and Hoff- 
man on the Cambridge murder charge. 

Hoffman’s automobile was registered in a fictitious 
name and at a false address, and the same is true of the 
registration of the automobile in which the two gangsters 
escaped from the Roslindale garage on October 26, and 
which later was found at the time of the arrest in Wren- 
tham on the morning of October 27. 

Shortly after Hoffman’s arrest on May 6, 1933, while 
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the police were searching his home in Roslindale, one 
Samuel Cooper entered the house and was promptly ar- 
rested. He was jointly indicted in Suffolk County with 
Hoffman on indictments charging assault with intent to 
rob, and with intent to murder. He was convicted for 
these indictments on Tuesday, October 31, 1933. His 
motion for a stay of sentence was denied, and the court 
sentenced him to a term of not less than six nor more than 
eight years at State Prison. 

The bail commissioner has been suspended and a cap- 
tain and two sergeants have been reprimanded by the 
Superintendent of Police. 

The record of this case speaks for itself. 





WARRANTS AND SEARCH WARRANTS. 


We have found a lack of uniformity in the practice of 
various police departments and courts in the following 
up of search warrants and warrants for arrest. 

There is no statutory provision governing police 
officers relative to warrants which they do not in fact 
execute. The result has been a variety of haphazard 
methods of keeping track of such warrants in different 
localities. In one court an unwritten rule requires a 
police officer to return a search warrant with a statement 
of the efforts he has made to execute it not later than 
seven days from the date of its issuance, and all other 
warrants with a like statement not later than thirty days 
after issuance. This rule keeps the court informed con- 
cerning the activity of the police, and stimulates the 
police to make diligent efforts to execute the warrants 
entrusted to them. Often, however, there are not even 
informal rules governing the police in this matter. 

According to the figures reported to the Department of 
Correction by the clerks of District Courts, there were 
12,998 criminal cases in those courts in 1931 in which no 
arrests were made, and in 1932 there were 9,032 such cases. 
We recognize that in many of these cases the police were 
unable to locate accused persons even after intelligent 
and faithful search, but we believe that the failure to 
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arrest in many others has resulted in some measure from 
the lack of supervision over police execution of warrants. 

Under the present system it is comparatively easy for 
any policeman to file and forget a warrant entrusted to 
him for execution. The clerks of court are not required 
to follow up warrants after they have been delivered to 
the police for execution, and in many cases the clerks pay 
no attention to them after such delivery. There has 
come to our attention a police department in one of our 
smaller cities which has in its possession more than 750 
unexecuted warrants which have been returned to court. 
Some of them date back as far as 1925, and they were 
issued on complaints for crimes ranging from drunkenness 
and nonsupport to felonies. The court by which this 
large number of warrants was issued has no present 
means of knowing what effort, if any, was made by the 
police to apprehend the accused persons. There are 
reasons for believing that some of the persons named in 
these warrants are walking the streets of that city, and 
yet the police claim to be unable to execute the warrants 
upon them. 

A similar situation exists with reference to search war- 
rants. In 1930, of 9,556 search warrants issued in con- 
nection with liquor offences, 533 were never executed; 
in 1931, of 8,520 such search warrants, 464 were never 
executed. 

We recommend that any officer who receives a warrant 
for the arrest of an accused person or a search warrant be 
required to return the warrant within a reasonable time 
to the court which issued it, with a statement of what he 
has done pursuant to it. If the warrant is returned un- 
executed, the officer should be required to state to the 
court what effort he has made to execute the warrant. 
If the court is satisfied on such statement that proper 
effort has been made to execute the warrant, the police 
officer should then file the warrant with the court. if 

A suggested form of amendment to the statutes to carry 


out these recommendations is appended. (See Appen- 
dix L.) 
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Petry OFFENCES. 


All law breakers are not criminals. Failure to recog- 
nize this fact has thrown out of gear our machinery for 
the repression of crime. The confusion of ideas and pro- 
cedure in this respect, while unfortunate, is easy to under- 
stand and was probably unavoidable. A great number 
of new rules became necessary as new inventions came 
into being and society became more and more complex. 
To enforce these rules it was necessary that penalties be 
provided for their violation. The only available organ- 
izations for the imposition of such penalties were the 
criminal courts, and so these courts were availed of to 
punish violations of all these laws, even though many 
such violations involved no criminal intent whatever. 
As a result a great number of minor offences which were 
in fact only breaches of civil regulatory statutes came to 
be classified as ‘‘crimes,”’ and those committing such 
breaches were treated as criminals. 

There is no justification for treating an insignificant 
infraction of a local ordinance or a regulatory law with 
all the formalities which surround the treatment of a crime. 
Nevertheless, persons complained of for these minor 
offences are today either arrested on warrant or are 
brought into court on summons. They are arraigned and 
asked to plead guilty or not guilty to a criminal charge. 
Their convictions are entered as criminal records, and 
these records pursue them through their subsequent 
lives, often seriously handicapping them in the taking 
of civil service examinations and in other matters. They 
have the right to appeal any case in which they are found 
guilty in the district court, and thereby to procure a com- 
plete rehearing before a judge and jury in the Superior 
Court. They must furnish to probation officers and 
others detailed personal information concerning them- 
selves and their antecedents, a requirement which is as 
irritating as it is unnecessary. 

Leaving the consideration of the present situation 
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from the standpoint of those accused of petty offences, 
and considering it from the standpoint of the State, our 
present procedure results in an incredible amount of 
wasted effort and expense. Of the 202,350 defendants 
brought before the District Courts during the year end- 
ing September 30, 1932, two-thirds were charged with 
either drunkenness or motor vehicle offences. Many of 
these defendants appealed their cases to the Superior 
Court, congesting the dockets of that court to such an 
extent as to make it impossible to handle real criminal 
offences properly. District Attorneys are justifiably 
averse to the trial of minor automobile cases before a 
jury; they prefer to nol pros such cases and thereby save 
their counties the substantial expense of an uncertain 
jury trial. It is an absurd procedure to conduct a jury 
trial to determine whether a $5 or $10 fine for a violation 
of a non-criminal regulation was properly imposed. 

Petty infractions of simple regulatory laws should not, 
therefore, be treated as crimes. The difficulty in applying 
this self-evident rule lies in the determination of what 
particular offences should be removed from the jurisdic- 
tion of the criminal courts. At some time a detailed 
examination of the entire body of our law should be made, 
and all petty offences should then be eliminated from the 
classification of crimes and from treatment by the crimi- 
nal courts. Pending such a complete reclassification, we 
recommend that minor motor vehicle offences be hereafter 
submitted to administrative rather than to criminal 
treatment. 

In 1929 the Department of Public Works made a 
thorough investigation to determine the best method for 
the non-criminal disposition of minor automobile cases, 
considering various suggestions to this end and examining 
the methods actually in use for the handling of such cases 
in the cities of Detroit, Chicago, Kansas City, Los Angeles 
and San Francisco. From that study a plan was evolved 
and a draft of legislation was presented to carry the plan 
into effect. The draft of legislation then presented, how- 
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ever, contemplated a non-criminal handling not only of 
parking violations and the like, but also of offences against 
the statutory law of the road and against other statutes. 
We are of the opinion that violations of statutes should 
not be included in such legislation at the time it is first 
adopted, but that non-criminal disposition of cases should 
be first tried out in connection with violations of regula- 
tions of the Department of Public Works and of city or 
town ordinances. We are also of the opinion that the 
legislation then proposed would result in certain mechani- 
cal difficulties, particularly with respect to procuring the 
signature of the offender and giving him personal notice 
at the time and place of his offence. There is annexed 
hereto a draft of the statute similar to that suggested by 
the Department of Public Works, with changes as we 
have indicated. We recommend that this legislation be 
adopted. 

The underlying thought of this proposed legislation is 
that we should eliminate from classification as crimes 
those motor vehicle offences which do not of themselves 
involve the idea of criminal intent and which have not 
been found to be directly related to the question of pub- 
lic safety. Under the legislation suggested, an offender 
against a minor motor vehicle regulation would receive a 
notice requiring him to appear before the clerk of a Dis- 
trict Court at any time during office hours not later than 
five days after his offence. Such an offender, or his repre- 
sentative, could then go to the clerk’s office and pay the 
amount prescribed for his violation. The amount to be 
paid for various offences would be established by the 
Chief Justice of the Boston Municipal Court and by the 
administrative committee of the District Courts. An 
offender who refused to appear before the clerk, one who 
wished to contest the fact of his violation, or one who was 
a persistent violator of the motor vehicle laws would be 
brought into court as he is today. 

Such a procedure would result in a minimum of for- 
mality and expense. It would eliminate the present unnec- 
essary burden placed upon the motorist. Under existing 
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procedure the motorist, no matter how petty his offence, 
must come to court on a fixed date and lose a substantial 
amount of time from his business waiting for his case to 
be reached. This is an especially annoying and unjustifi- 
able waste of time when it is discovered that the great 
majority of motorists desire to plead guilty when charged 
with such offences; of the 48,778 convictions in all lower 
courts for minor automobile offences in the year ending 
September 30, 1932, 39,854 of the defendants pleaded 
guilty, and in the Municipal Court of the City of Boston 
for the year ending September 30, 1933, the defendants in 
6,119 out of 7,781 traffic cases pleaded guilty. The 
method of procedure suggested would also result in a 
desirable equality in sentences for the same offence, in 
place of the substantial variations in penalties for similar 
offences which occur today. The saving of the time of 
judges and police officers which would result from the pro- 
posed legislation need not be enlarged upon. Probably 
the greatest advantage would be the relief of our present- 
day court congestion, which would leave the courts with 
sufficient time to handle properly the cases of genuine 
criminals. (See Appendix M.) 


CONCLUSION. 

There were other matters relating to the apprehension, 
conviction and punishment of offenders which were in- 
vestigated by the Commission and concerning which we 
received evidence. Some of these are of major impor- 
tance. Among them are the parole and prison systems 
of the Commonwealth. 

We have made no recommendations relating to them 
for the reasons that we have not had sufficient time or 
appropriation to make such an extensive investigation as 
to warrant us in submitting definite recommendation for 
correction and reform. 

Furthermore, if we are right in believing that a thorough 
overhauling of our legal machinery is necessary to enable 
it to function properly under modern conditions of 
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criminal activity, time will be required to adopt the neces- 
sary legislation and to make the inevitable readjustments. 
In this period other parts of the machinery will doubtless 
be subjected to scrutiny and investigation. 

The Commission reports that it expended the sum of 
$9,930.56, for which vouchers have been filed with the 
proper authorities. This left a balance of $69.44 of the 
authorized appropriation unexpended. 
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APPENDIX A. 


Che Commonwealth of Wassachusetts 





In the Year One Thousand Nine Hundred and Thirty-Four. 





An Act relating to Gambling Devices. 


Be it enacted by the Senate and House of Repre- 
sentatives in General Court assembled, and by the 
authority of the same, as follows: 


1 Chapter two hundred and seventy-one of the Gen- 
2 eral Laws (Tercentenary edition) is hereby amended 
3 by inserting after section five the following new 
4 sections: — 

5 Section 5A. Any person who has in his possession, 
6 or under his control, or who permits to be placed, 
7 maintained, used or kept in any room, space, enclo- 
8 sure or building, owned, leased or occupied by him, 
9 or under his management or control, (1) any machine, 
10 apparatus or device, into which may be, or might 
11 have been, inserted any piece of money or other 
12 object, and from which, as a result of such insertion, 
13 or as a result of such insertion and the application of 
14 physical or mechanical force, may issue, or might 
15 have issued, (a) any piece or pieces of money, or any 
16 check, slug, token or ticket which may be exchanged 
17 for money or given in trade or used for additional 
18 chances, or (b) in addition to merchandise or other 
19 things of value which such machine, apparatus or 
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device purports to sell, lend or give away, any piece 
or pieces of money, or any check, slug, token or 
ticket which may be exchanged for money or given in 
trade or used for additional chances; or (2) any ma- 
chine, apparatus or device of any kind or nature by 
the use or operation of which there is an element of 
chance for the return of, or for the winning or losing 
of, any money or other things of value, shall be pun- 
ished, if said machine, apparatus or device is set up 
for public patronage, by a fine of not more than one 
thousand dollars and imprisonment in the common 
jail for not more than one year, and upon a second or 
subsequent conviction shall be sentenced to imprison- 
ment in the common jail for a term of not less than 
two years. 

Section 5B. Any person who sells, rents, leases, 
lets on shares, lends or gives away, or offers to sell, 
rent, lease, let on shares, lend or give away, or has in 
his possession with intent to sell, rent, lease, let on 
shares, lend or give away, or advertises or offers or 
exposes for sale, loan or distribution, any machine, 
apparatus or device of the kind or nature specified in 
the preceding section, knowing that said machine, 
apparatus or device is to be set up for public patron- 
age, shall be punished by a fine of not more than 
one thousand dollars and imprisonment in the com- 
mon jail for not more than one year, and upon a 
second or subsequent conviction shall be sentenced to 
imprisonment in the common jail for a term of not 
less than two years. 








1934.] SENATE — No. 125. 175 


APPENDIX B. 


Che Commonwealth of Wassachusetts 





In the Year One Thousand Nine Hundred and Thirty-Four. 





An Act relating to the Seizure and Forfeiture of Certain 
Moneys. 


Be it enacted by the Senate and House of Repre- 
sentatives in General Court assembled, and by the 
authority of the same, as follows: 


SecTION 1. Clause eleven, section one of chapter 
two hundred and seventy-six of the General Laws 
(Tercentenary edition), is hereby amended by insert- 
ing after the words “‘personal property” in the forty- 
sixth line the following: — and the money contained 
in such apparatus or exposed and available for use as 
stakes, so as to read as follows: — Eleventh, 
Gaming apparatus or implements used or kept and 
provided to be used in unlawful gaming in any gam- 
ing house, or in any building, apartment or place 
resorted to for the purpose of unlawful gaming, and 
the furniture, fixtures and personal property, and the 
money contained in such apparatus or exposed and 
available for use as stakes, found in such place at a 
time when persons are engaged in unlawful gaming. 
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1 Section 2. Section seven of chapter two hundred 
2 and seventy-six of the General Laws (Tercentenary 
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edition) is hereby amended by inserting after the 
word “‘county”’ in the tenth line the following: — and 
the money described in said clause eleven shall be 
forfeited and ordered paid to the treasurer of the 
commonwealth, — so as to read as follows: — Sec- 
tion 7. If, upon the trial, the property is adjudged 
forfeited, the type, forms, press, woodcuts, raw ma- 
terial and mechanical apparatus described in clause 
eight of section one, the dies, plates, brands, moulds, 
engravings, printing presses, types or other tools, 
machines or materials described in clause five of said 
section, the raw materials, tools, machinery, imple- 
ments, instruments and personal property described 
in clause nine of said section, and all furniture, fix- 
tures and personal property described in clause eleven 
of said section, or so much thereof as the court or 
justice may order, shall be sold by the sheriff and the 
proceeds paid to the county, and the money described 
in said clause eleven shall be forfeited and ordered 
paid to the treasurer of the commonwealth, and the 
remainder of the property shall be destroyed as the 
court or justice may order. The court or justice may 
order any article not found to have been unlawfully 


} used or intended for unlawful use, or any article 


unlawfully used without the knowledge of its owner, 
lessor or mortgagee, to be delivered to the party 
legally entitled to its possession. 
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APPENDIX C. 


Che Commonwealth of Wassachusetts 


In the Year One Thousand Nine Hundred and Thirty-Four. 


An Act to establish a Metropolitan Police Commission. 


Be it enacted by the Senate and House of Repre- 
sentatives in General Court assembled, and by the 
authority of the same, as follows: 


1 Section 1. The governor, by and with the advice 
2 and consent of the council, shall appoint a police 
3 commissioner who shall be known as the metropoli- 
4 tan police commissioner. The metropolitan police 
5 commissioner shall hold office for a term of seven 
6 years, beginning with the first Monday of May in the 
7 year nineteen hundred and thirty-four. If a vacancy 
8 occurs in the office of metropolitan police commis- 
9 sioner by resignation or otherwise, the governor shall 
10 in like manner appoint a commissioner for the residue 
11 of the term in which the vacancy occurs. The com- 
12 missioner may be removed by the governor, with the 
13 advice and consent of the council, for such cause as 
14 he shall deem sufficient. Such cause shall be stated 
15 in his order of removal. 


1 Section 2. Said commissioner shall appoint a 
2 secretary, who shall be exempt from civil service law, 
3 who shall be sworn to the faithful performance of his 
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duties, and who shall keep such records, issue such 
notices and attest such papers and orders as said 
police commissioner shall direct. His term of office 
shall be three years, but he may be removed by said 
police commissioner for such cause as he shall deem 
sufficient. Such cause shall be stated in the order of 
removal. 


Section 3. The annual salary of the metropolitan 
police commissioner shall be nine thousand dollars, 
and of the secretary, five thousand dollars, which shall 
be paid in monthly installments by the common- 
wealth. Said police commissioner may employ such 
clerks, stenographers and other employees as he may 
deem necessary for the proper performance of the 
duties of his office. On or before the first Monday of 
January in each year, said commissioner shall make a 
report of his proceedings to the governor. The 
records of the metropolitan police commissioner shall 
at all times be open to the inspection of the governor, 
the mayors of the several cities, and the chairman of 
the board of selectmen in the several towns, within 


5 the metropolitan police district. 


Section 4. The jurisdiction and powers of the 
police commissioner shall extend to and may be 
exercised in the cities of Boston, Cambridge, Chelsea, 
Everett, Lynn, Malden, Medford, Melrose, Newton, 
Quincy, Revere, Somerville, Waltham and Woburn, 
and in the towns of Arlington, Belmont, Braintree, 
Brookline, Canton, Dedham, Dover, Hingham, Hull, 
Lexington, Milton, Nahant, Needham, Reading, 
Saugus, Stoneham, Swampscott, Wakefield, Water- 
town, Wellesley, Weston, Weymouth, Winchester 
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11 and Winthrop; which cities and towns shall consti- 
12 tute the metropolitan police district. The police 
13 forces maintained in the cities and towns of the 
14 metropolitan police district, together with the police 
15 forces maintained by the metropolitan park commis- 
16 sion upon the effective date of this act, shall be con- 
17 solidated into a single police force under the jurisdic- 
18 tion of the metropolitan police commissioner. The 
19 said commissioner shall have authority to appoint, 
20 establish and organize the police force of the district 
21 and make all needful rules and regulations for its 
22 efficiency. Except as otherwise provided herein, all 
23 the powers and duties now conferred or imposed by 
24 law upon the police commissioner in the city of Bos- 
25 ton, or upon the chiefs of police in the various cities 
26 and towns of the metropolitan police district, are 
27 hereby conferred and imposed upon the metropolitan 
28 police commissioner. All licenses issued by said com- 
29 missioner shall be signed by his secretary and recorded 
30 in the office of the commissioner. 


Section 5. The members of the police forces in 
the various cities and towns, including reserve police 
officers, together with the members of the metropoli- 
tan park police, in office when the said metropolitan 
police commissioner is first appointed, shall continue 
to hold their several offices until removed or placed on 
the retired list by the said metropolitan police com- 
missioner in accordance with law. All police officers 
9 in office on said effective date or later appointed: by 
10 said metropolitan police commissioner shall have and 
11 exercise within the limits of the metropolitan police 
12 district all the powers conferred by law upon con- 
13 stables, except in relation to the service of civil 
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14 process, and all the powers conferred upon the police 
15 as watchmen. 


1 Section 6. The said commissioner may organize 
2 the metropolitan police district into such police sta- 
3 tions as he shall deem wise for the efficient adminis- 
4 tration of the metropolitan police. The office of 
5 police commissioner of the city of Boston shall be 
6 abolished when the metropolitan police commissioner 
7 takes office. The chiefs of police in the various cities 
8 within the metropolitan police district having a popu- 
9 lation of one hundred thousand or over, and the 
10 superintendent of the Boston police, in office upon 
11 said effective date, shall be appointed by the metro- 
12 politan police commissioner to the office of deputy 
13 chief in the metropolitan police. The chiefs of police 
14 of all other cities and all towns with a population of 
15 thirty thousand or over, so in office, shall be ap- 
16 pointed by said commissioner to the office of captain 
17 in the metropolitan police district. The chiefs of 
18 police in towns having a population of over five 
19 thousand and under thirty thousand, so in office, 
20 shall be appointed by said commissioner to the office 
21 of lieutenant in the metropolitan police force. The 
22 chiefs of police in the towns having a population under 
23 five thousand, so in office, shall be appointed by said 
24 commissioner to the office of sergeant in the metro- 
25 politan police. 


Section 7. All expenses for the maintenance of 
buildings, the pay of the police, clerks, stenographers 
and other employees, and all incidental expenses 
incurred in the performance of the duties of the said 
commissioner, or in the administration of said police, 
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6 shall be paid by the commonwealth, and the state 
7 treasurer shall pay the same upon requisition by said 
8 police commissioner. The supreme judicial court, 
9 sitting in equity, shall, on the application of the 
10 metropolitan police commissioner, and after notice to 
11 each of the cities and towns hereinbefore named, 
12 appoint three commissioners who shall not be resi- 
13 dents of said cities and towns, who shall, after due 
14 notice and hearing and in such manner as they shall 
15 deem just and equitable, determine the proportion 
16 in which each of said cities and towns shall annually 
17 pay money into the treasury of the commonwealth 
18 to meet the expenses of the metropolitan police. The 
19 amount of money required each year from each city 
20 and town within the metropolitan police district to 
21 meet the expenses of the metropolitan police district 
22 and the deficiency, if any, shall be estimated by the 
23 treasurer of the commonwealth in accordance with 
24 the proportion determined as aforesaid and shall be 
25 included in and made a part of the sum charged to 
26 such city and town, to be assessed upon it in the 
27 apportionment and assessment of its annual state 
28 tax, and said treasurer shall in each year notify each 
29 city and town of the amount of such assessment and 
30 the same shall be paid by the city or town into the 
31 treasury of the commonwealth at the time required 
32 for the payment and as part of its state tax. The pro- 
33 portion to be paid by each of the cities and towns shall 
34 be subject to revision every five years by a commission 
35 appointed in the same manner as that which deter- 
36 mined the proportions in the first instance. 


1 Ssction 8. Nothing in this act shall affect the 
2 laws regulating the sale of intoxicating liquors in the 
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3 several cities and towns within the metropolitan 
4 police district. 


Section 9. All property, real and personal, now 
used by the police forces of the various cities and 
towns within the metropolitan police district and by 
the metropolitan park police, shall become the prop- 
erty of the commonwealth and shall be administered 
on behalf of the commonwealth by the metropolitan 
police commissioner. If such real and personal prop- 
erty shall not, in the judgment of the metropolitan 
police commissioner, be in proportion to the popula- 
10 tion and assessed valuation of any such city or town, 
11 then, upon application of the metropolitan police 
12 commissioner, the commissioners appointed under 
13 section seven shall determine what assessments shall 
14 be levied on such city or town in order that its con- 
15 tribution to the assets of the metropolitan police force 
16 may be in proportion to its population and valuation. 
17 Moneys thus assessed shall be collected as provided 
18 under section seven and shall be held in a special fund 
19 to be known as the Metropolitan Police Fund, and 
20 shall be expended for the purchase of capital assets 
21 for which otherwise bonds would be issued. 
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Section 10. All acts and parts of acts inconsistent 
2 with this act are hereby repealed. 


1 Section 11. This act shall take effect on the first 
2 Monday of May in the current year, except that the 
3 governor may appoint the metropolitan police com- 
4 missioner on or after the first Monday of February in 
5 said year. 
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APPENDIX JD. 


Che Commonwealth of Wassachusetts 


In the Year One Thousand Nine Hundred and Thirty-Four. 





An Act creating Judicial Circuits. 


Be it enacted by the Senate and House of Repre- 
sentatives in General Court assembled, and by the 
authority of the same, as follows: 


Section 1. Section one hundred and eight of 
chapter two hundred and thirty-one of the General 
Laws (Tercentenary edition) is hereby amended by 
striking out said section and inserting in place 
thereof the following: — 

Section 108. There shall be an appellate division 
of each district court for the rehearing of matters of 
law arising in civil causes therein. The appellate 
division of each district court, including the munici- 
10 pal court of the city of Boston, shall be holden by 
11 justices of such courts, not exceeding three in num- 
12 ber out of five justices assigned to the performance 
13 of such duty by the chief justice of the supreme 
14 judicial court, as follows: Such last mentioned chief 
15 justice shall assign five justices of district courts, 
16 including the municipal court of the city of Boston, 
17 and within the county of Suffolk, to act in the appel- 
18 late division of such district courts and municipal 
19 court of the city of Boston within that county, 
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which shall be known as the first judicial circuit; 
shall assign five justices of district courts within the 
counties of Essex and Middlesex to act in the appel- 
late divisions of such district courts within those 
counties, which shall be known as the second judi- 
cial circuit; shall assign five justices of district 
courts within the counties of Norfolk, Plymouth, 
Barnstable, Bristol, Dukes and Nantucket to act in 
the appellate divisions of such district courts within 
those counties, which shall be known as the third 
judicial circuit; and shall assign five justices of 
district courts within the counties of Worcester, 
Franklin, Hampshire, Hampden and Berkshire to 
act in the appellate divisions of district courts 
within those counties, which shall be known as the 
fourth judicial circuit. Such assignment may be 
made for such period of time as such chief justice 
may deem advisable. In each of the foregoing four 
judicial circuits one of the justices so assigned shall 
be designated by the chief justice of the supreme 
judicial court as presiding justice, who shall from 
time to time designate those of the appellate justices 
who shall act upon appeals in each district court in 
that judicial circuit and direct the times and places 
of sittings. Two justices shall constitute a quorum 
to decide all matters in an appellate division. 

A justice acting in the appellate division of a dis- 
trict court other than the court of which he is a 
justice shall be allowed in addition to his compensa- 
tion as such justice the sum of dollars for 
each day he so acts, and his necessary traveling 
expenses, incidental expenses and necessary clerical 
assistance while so acting, to be paid by the county 
in which he so acts, upon his certificate approved by 
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4 the county commissioners; provided, that the total 
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sum expended for such incidental expenses and 
clerical assistance shall not exceed in any year the 
sum of dollars in the first judicial circuit, 
the sum of dollars in the second judicial 
circuit, the sum of dollars in the third judi- 
cial circuit, and the sum of dollars in the 
fourth judicial circuit; and no deduction shall be 
made from the compensation of such justice under 
section six of chapter two hundred and eighteen on 
account of compensation paid to a special justice of 
his court for service at any session which such 


} justice is unable to hold by reason of so acting. 


Any party to a cause brought in the municipal 
court of the city of Boston after August thirty-first, 
nineteen hundred and twelve, or in any other dis- 
trict court after September thirtieth, nineteen hun- 
dred and twenty-two, aggrieved by any ruling on a 
matter of law by a single justice, may, as of right, 
have the ruling reported for determination by the 
appellate division when the cause is otherwise ripe 
for judgment, or sooner by consent of the justice 
hearing the same. The request for such a report 
shall be filed with the clerk within five days after 
notice of the ruling, and when the objection is to the 
admission or exclusion of evidence, the claim for a 
report shall also be made known at the time of the 
ruling. The justice whose ruling is complained of 
shall not sit upon the review thereof. If the appel- 
late division shall decide that there has been prejudi- 
cial error in the ruling complained of, it may reverse, 
vacate or modify the same or order a new trial in 
whole or part; otherwise it shall dismiss the report, 
and may impose double costs in the action if it finds 
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the objection to such ruling to be frivolous or in- 
tended for delay. If the party claiming such report 
shall not duly prosecute the same, by preparing the 
necessary papers or otherwise, the appellate division 
may order the cause to proceed as though no such 
claim had been made, and may in like manner 
impose costs. A single justice may, after decision 
thereon, report for determination by the appellate 
division any case in which there is an agreed state- 
ment of facts or a finding of the facts or any other 
case involving questions of law only. If a single 
justice is of opinion that an interlocutory finding or 
order made by him ought to be reviewed by the 
appellate division before any further proceedings in 
the trial court, he may report the case for that pur- 
pose and stay all further proceedings except such as 
are necessary to preserve the rights of the parties. 


SECTION 2. Section forty of chapter two hundred 
and eighteen of the General Laws (Tercentenary 
edition) is hereby amended by striking out said sec- 
tion and inserting in place thereof the following: — 

Section 40. Justices of district courts, including 
the municipal court of the city of Boston, may hold 
court for civil or criminal business in any district 
court within their judicial circuit, as defined in sec- 
tion one hundred and eight of chapter two hundred 
and thirty-one, and have and exercise all the duties 
and powers of the justice thereof. 

The appellate justices, or a majority of them, of 
each judicial circuit may from time to time make 
assignment for the attendance of a justice at the 
several times and places appointed for holding court 
for civil or criminal business in each of the district 
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courts within that judicial circuit. They may, if in 
their opinion the public business so requires, provide 
for additional sessions in each of the said district 
courts. 


Section 3. Section forty-three of chapter two 
hundred and eighteen of the General Laws (Ter- 
centenary edition) is hereby amended by striking out 
in the first and second lines the words ‘‘ The justices, 
or a majority of them, of all the district courts, ex- 
cept the municipal court of the city of Boston,”’ in- 
serting in place thereof the following: — The appel- 
late justices, or a majority of them, of each judicial 
circuit, as defined by section one hundred and eight 
of chapter two hundred and thirty-one, — so as to 
read as follows: — Section 43. The appellate jus- 
tices, or a majority of them, of each judicial circuit, 
as defined by section one hundred and eight of chap- 
ter two hundred and thirty-one, shall from time to 
time make and promulgate uniform rules regulating 
the time for the entry of writs, processes and appear- 
ances, the filing of answers and for holding trials in 
civil and criminal actions, the preparation and sub- 
mission of reports, the allowance of reports which a 
justice shall disallow as not conformable to the facts, 
or shall fail to allow by reason of physical or mental 
disability, death or resignation, the reporting of 
cases reserved for report when a justice shall fail to 
report the same by reason of physical or mental dis- 
ability, death or resignation, the granting of new 
trials, and the practice and manner of conducting 
business in cases which are not expressly provided 
for by law, including juvenile proceedings and those 
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relating to wayward, delinquent and neglected 
children. 


Section 4. Section fifty of chapter two hundred 
and eighteen of the General Laws (Tercentenary 
edition) is hereby amended by striking out, in the 
second, third, fourth and fifth lines, the words 
‘“‘Said court may from time to time make rules for 
regulating the practice and conducting the business 
therein in all cases not expressly provided for by law.” 


SecTion 5. Section fifty-two of chapter two 
hundred and eighteen of the General Laws (Ter- 
centenary edition) is hereby amended by striking 
out said section and inserting in place thereof the 
following: — 

Section 52. A special justice of the municipal court 
of the city of Boston when assigned for holding an 
additional session in said court shall have and exer- 
cise all the powers and duties of a justice of that 
court. His compensation shall be thirty dollars for 
each day’s service. 
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APPENDIX E. 


Che Commonwealth of Massachusetts 





In the Year One Thousand Nine Hundred and Thirty-Four. 





An Act to create a Judicial Body for reviewing Sentences 
and to avoid Double Trials on the Facts in Misde- 
meanor Cases in the District Courts and Municipal 
Court of the City of Boston. 


Be it enacted by the Senate and House of Repre- 
sentatives in General Court assembled, and by the 
authority of the same, as follows: 


1 Section 1. Chapter two hundred and seventy- 
2 eight of the General Laws (Tercentenary edition) is 
hereby amended by inserting after section twenty- 
six the following new sections: — 

Section 26A. On and after , when a 
defendant enters a plea of not guilty in a district 
court or the municipal court of the city of Boston, 
upon a complaint for a crime within the final juris- 
diction of said courts, or when a claimant enters a 
10 claim to property in process of forfeiture in said 
11 courts, under chapter two hundred and fifty-seven 
12 of the General Laws, the court or clerk shall, forth- 
13 with upon such plea or the entry of such claim in 
14 the court, inquire of him whether he claims a trial 
15 by jury in the superior court or chooses a trial with- 
16 out a jury in the district court, and may make such 
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explanatory statement as may seem to the court 
necessary or advisable for the information of the 
defendant or claimant. If a defendant or claimant 
elects to have a trial by jury his case shall forthwith 
be removed to the superior court. Election by a 
corporate defendant or claimant shall be made by 
its attorney of record or by the person authorized 
to represent it by power filed with the clerk. All of 
the papers in a case in which a defendant elects trial 
by jury shall be transmitted forthwith to the su- 
perior court, and the defendant shall be required to 
recognize for his appearance before the superior 
court in such form and with such surety or sureties, 
if any, as the court may require, with condition to 
appear in the superior court at such time as the court 
may order and in default thereof he shall be com- 
mitted to jail. 

Upon such removal said courts shall have like 
power to bind witnesses in the case by recognizance 
as it has by chapter two hundred and seventy-six 
when a prisoner is admitted to bail or committed. 

In any case removed under this section, a defend- 
ant at any time prior to the sitting in the superior 
court for criminal business next following the date 
of such removal may file in the superior court a 
waiver of jury trial and request that his case be 
disposed of in the district or municipal court from 
which it was removed, and thereupon the case shall 
be remanded to said district or municipal court; and 
the defendant shall not thereafter be entitled to 
claim a jury trial. 

If such defendant or claimant does not so elect to 
have a trial by jury he shall be deemed to have 
waived the same. As to all defendants arraigned 
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or claimants appearing in said courts on and after 

, there shall be no appeal from any de- 
cision or order of said courts, except as provided in 
the five following sections, and the provisions for 
appeal contained in section twelve of chapter two 
hundred and seventy-three, sections four, eight and 
fifteen of chapter two hundred and seventy-five, 
section eight of chapter two hundred and seventy- 
six, and in section eighteen of chapter two hundred 
and seventy-eight shall not apply. 

Section 26B. A defendant in a criminal case, or a 
claimant in such forfeiture proceedings, heard or 
tried in a district or municipal court, who is ag- 
grieved by any ruling of a justice on a matter of law, 
may as of right have the ruling reported for deter- 
mination by the appellate division of the judicial 
circuit in which said district court is situated and 
provided for by section one hundred and eight of 
chapter two hundred and thirty-one, as amended. 
The claim for a report shall be made known at the 
time of the ruling and reduced to writing and filed 
with the clerk within five days after a finding of 
guilty or final action on interlocutory proceedings, 
or after an order of forfeiture, and notice of such 
claim for a report shall be given forthwith to the 
district attorney by the clerk of court. The justice 
making the ruling shall not sit upon the review 
thereof. If the appellate division shall find material 
error, it shall correct the same by such order as 
justice may require, otherwise it shall affirm the 
action of the single justice. The justice by whom a 
case is heard may, without being requested, report 
at any time any question of law therein for the 
consideration of the appellate division. 
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Section 26C. A defendant in a criminal case or a 
claimant in such forfeiture proceedings may appeal 
from the final decision of the appellate division of 
any judicial circuit to the supreme judicial court. 
Claim of such appeal shall be filed in the office of the 
clerk of the district court within five days after 
notice is given by mail or otherwise of the decision 
of the appellate division to the defendant or his 
counsel. Copies and papers relative to the appeal 
shall be prepared by the clerk of the district court 
at the expense of the commonwealth and shall 
thereupon be transmitted to and entered in the law 
docket of the supreme judicial court as soon as may 
be after such appeal has been claimed. The entry 
in the supreme judicial court shall not transfer the 
cause but only the question or questions to be de- 
termined. The clerk of the district court shall 
forthwith, upon the transmission of the papers in 
such appeal, give notice thereof to the district at- 
torney. If the defendant or claimant fails duly to 
perfect the appeal or to enter the same in the su- 
preme judicial court, the appellate division of the 
judicial circuit may upon application of the district 
attorney and after notice to the defendant or his 
counsel order the appeal vacated and that the decision 
appealed from be affirmed. 

Section 26D. Any defendant complaining of a 
sentence imposed by a district or municipal court 
may, upon claim thereof made at the time of order 
for its execution, which claim may be oral and shall 
be noted by the clerk, have the same summarily 
reviewed by the reviewing division which may make 
any disposition of the case that the justice imposing 
the sentence might have made. The defendant 
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119 shall be notified at the time of such order of his right 
120 to claim such a review. 

121 Section 26H. There shall be a reviewing division 
122 of each judicial circuit for the review of sentences 
123 imposed in criminal cases in any district or municipal 
124 court in said circuit. The reviewing division in 
125 each judicial circuit shall consist of five judges of 
126 district or municipal courts in said circuit, who shall 
127 be appointed by the chief justice of the supreme 
128 judicial court. The provisions of section one hun- 
129 dred and eight of chapter two hundred and thirty- 
130 one of the General Laws, so far as applicable, shall 
131 apply as to term of office, presiding judge, quorum, 
132 compensation and expenses of judges composing 
133 said reviewing division. 

134 The justices to act in the reviewing division shall 
135 be designated by the justices of the reviewing di- 
136 vision, or a majority of them, of the judicial circuit 
137 in which the district court is situated as in the case 
138 of the appellate division provided for by section one 
139 hundred and ten C of chapter two hundred and 
140 thirty-one, as amended. 

141 Section 26F. Whoever having been arraigned in 
142 the municipal court of the city of Boston or in a 
143 district court prior to , or before a trial 
144 justice at any time, or whoever, being a juvenile 
145 proceeded against under chapter one hundred and 
146 nineteen or sections fifty-seven to sixty of chapter 
147 two hundred and eighteen, is convicted of a crime 
148 before a district court or said municipal court or trial 
149 justice may appeal to the superior court, and at the 
150 time of conviction shall be notified of his right to 
151 take such appeal. The case shall be entered in the 
152 superior court on the return day next after the ap- 
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peal is taken, and the appellant shall be committed 
to abide the sentence of said court until he recog- 
nizes to the commonwealth, in such sum and with 
such surety or sureties as the court or trial justice 
requires, with condition to appear at the superior 
court on said return day and at any subsequent time 
to which the case may be continued, if not previously 
surrendered and discharged, and so from time to time 
until the final sentence, order or decree of the court 
thereon, and to abide such final sentence, order or 
decree, and not depart without leave, and in the 
meantime to keep the peace and be of good behavior. 
In any such case the appellant may, in the discretion 
of the court or trial justice, be held on his own recog- 
nizance. The appellant shall not be required to 
advance any fees upon claiming his appeal or in 
prosecuting the same. 


Section 2. Section thirty of chapter two hun- 
dred and eighteen of General Laws (Tercentenary 
edition) is hereby amended by striking out in the 
third, fourth and fifth lines the following words: — 
‘‘And may so commit or bind over persons brought 
before them who appear to be guilty of crimes 
within their final jurisdiction,’”’— so as to read as 
follows: — Section 30. They shall commit or bind 
over for trial in superior court persons brought 
before them who appear to be guilty of crimes not 
within their final jurisdiction. In such cases the 
clerk of the district court shall forthwith transmit 
to the clerk of the superior court a copy of the 
complaint and of the record, the original recogni- 
zances, a list of the witnesses, a statement of the 
expenses and the appearance of the attorney for the 
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17 defendant, if any is entered, and the report of the 
18 department of mental diseases as to the mental 
19 condition of the defendant, if such report has been 
20 filed under the provisions of section one hundred A 
21 of chapter one hundred and twenty-three, and no 
22 other papers need be transmitted. If such a person 
23 is committed for failure to recognize as ordered, the 
24 superior court shall thereupon have jurisdiction of 
25 the case against such person for the purpose of revis- 
26 ing the amount of bail theretofore fixed. 
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APPENDIX F. 


Che Commonwealth of Wassachusetts 





In the Year One Thousand Nine Hundred and Thirty-Four. 


An Act relating to Juries. 


Be it enacted by the Senate and House of Repre- 
sentatives in General Court assembled, and by the 
authority of the same, as follows: 


SEcTION 1. Section one of chapter two hundred 
and thirty-four of the General Laws (Tercentenary 
edition) is hereby amended by striking out, in the 
fifteenth line, the words ‘“‘members of the volunteer 
militia”, — so as to read as follows: — Section 1. A 
person qualified to vote for representatives to the 
general court, whether a registered voter or not, shall 
be liable to serve as a juror, except that the following 
persons shall be exempt: 

The governor; lieutenant governor; members of 
the council; state secretary; members and officers of 
the senate and house of representatives during a ses- 
sion of the general court; judges and justices of a 
court; county and associate commissioners; clerks of 
courts and assistant clerks and all regularly appointed 
officers of the courts of the United States and of the 
commonwealth; registers of probate and insolvency; 
registers of deeds; sheriffs and their deputies; con- 
stables; marshals of the United States and their 
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deputies, and all other officers of the United States; 
attorneys at law; settled ministers of the gospel; 
officers of colleges; preceptors and teachers of incor- 
porated academies; registered persons under twenty- 
five years of age; superintendents, officers and as- 
sistants employed in or about a state hospital, insane 
hospital, jail, house of correction, state industrial 
school or state prison; keepers of lighthouses; con- 
ductors and engine drivers of railroad trains; teachers 
in public schools; enginemen and members of the fire 
department of Boston, and of other cities and towns 
in which such exemption has been made by vote of the 
city council or the inhabitants of the town, respec- 
tively. 


SecTIon 2. Section two of chapter two hundred 
and thirty-four of the General Laws (Tercentenary 
edition) is hereby amended by striking out, in the 
second and fourth lines, the word ‘“‘liable”’ and insert- 
ing in place thereof the word: — eligible, — so as to 
read as follows: — Section 2. A person attending 
and serving as a juror in any court in pursuance of a 
draft shall not be eligible to be drawn or to so serve 
again within three years after the termination of such 
service, except in Nantucket and Dukes counties, in 
which he shall be so eligible once in every two years. 


Section 3. Section three A of chapter two hun- 
dred and thirty-four of the General Laws (Tercen- 
tenary edition) is hereby amended by adding at the 
end thereof the following: — Such justice may for 
cause deemed by him to be sufficient excuse or dis- 
charge any person from jury service, — so as to read 


7 as follows: — Section 3A. The presiding justice at a 
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8 sitting of the court with juries may, in his discretion, 
9 postpone the whole or any part of the time of service 
10 of a juror to a later day during the same or a subse- 
11 quent sitting; and the presiding justice may there- 
12 upon make an order that such juror whose term of 
13 service is so postponed to a day certain, shall attend 
14 at the opening of the court on that day, and thereafter, 
15 until he is discharged from such service. But no such 
16 juror whose term of service or part thereof is post- 
17 poned shall be required to serve for a greater number 
18 of days than he would have been required to serve if 
19 such postponement had not been granted. Such 
20 justice may for cause deemed by him to be sufficient 
21 excuse or discharge any person from jury service. 


1 Section 4. Chapter two hundred and thirty-four 
2 of the General Laws (Tercentenary edition) is hereby 
3 amended by inserting after section three A the 
4 following new section: — 
5 Section 3B. The chief justice of the superior court, 
6 or any justice of the said court who shall be desig- 
7 nated by the said chief justice, shall appoint a jury 
8 commissioner for each county for the term of five 
9 years, at such annual salary, not exceeding 
10 dollars, as the chief justice may determine. Any jury 
11 commissioner shall appoint such assistants upon such 
12 terms and conditions as the chief justice may, in 
13 writing, approve, but no said appointees shall be sub- 
14 ject to the civil service laws. The said commissioner 
15 and his assistants shall also receive such traveling 
16 expenses as were necessarily incurred in the perform- 
17 ance of their duties. The county, for which the said 
18 commissioner is appointed, shall furnish him with a 
19 suitable office in the courthouse of the principal shire 
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town in said county, together with the necessary 
equipment and supplies. No jury commissioner shall, 
during his term in office, participate in the trial of 
any case before a jury in the county for which he is 
commissioner. 


SecTion 5. Section four of chapter two hundred 
and thirty-four of the General Laws (Tercentenary 
edition) is hereby amended by striking out said sec- 
tion and inserting in place thereof the following: — 

Section 4. The jury commissioner shall annually, 
before July first, prepare a list of such inhabitants of 
every city and town in the county who are qualified, 
as provided in section one, and who are of good moral 
character, of sound judgment, and free from all legal 
exceptions, not exempt from jury service under sec- 
tion one or two, as he thinks qualified to serve as 
jurors. He shall not place the name of any person 
on said list unless such person is determined to be 
qualified as aforesaid upon the knowledge of said 
commissioner or upon the receipt, by him, of reliable 
information indicating that said person is so qualified. 
The commissioner may summon persons to appear 
before him for examination as to their qualifications 
for jury service, and may compel their attendance 
before him and the giving of testimony in the same 
manner and to the same extent as may magistrates 
authorized to summon and compel the attendance of 
witnesses. The jury commissioner is authorized to 
administer oaths to any witnesses for the purpose of 
making such examinations. The jury commissioner 
may further investigate by inquiries at such person’s 
place of residence and of business or employment, or 


28 by other means, his reputation, character and fitness 
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29 for such service. He may also summon to appear 
30 before him any person who shall under oath answer 
31 all questions and give such information relating to 
32 the character or fitness for jury service of any person; 
33 such information shall be confidential. 

34 Such lists, so prepared by the commissioner, shall 
35 include not less than one juror for every one hundred 
36 inhabitants, nor more than one for every sixty, 
37 according to the latest census, state or national, but 
38 in Nantucket or Dukes county, it may include one 
39 for every thirty inhabitants. In no event shall a 
40 person’s name appear on the jury lists for more than 
41 three successive years or on more than two such lists 
42 in any six-year period, nor shall such lists contain the 
43 name of any person who has been convicted of any 
44 felony. 

45 In the preparation of the said lists, the election 
46 commissioners, the registrars of voters, in cities, and 
47 the selectmen in towns, and the chief of police or the 
48 police commissioner or the official having charge of 
49 the police, shall upon request of said commissioner 
50 furnish him all such assistance as he deems proper to 
51 enable him to perform his duties. Any election 
52 commissioner, registrar of voters, selectman or police 
53 official who neglects or refuses to furnish such assist- 
54 ance shall be fined not more than five hundred dollars. 


SecTION 6. Section five of chapter two hundred 
and thirty-four of the General Laws (Tercentenary 
edition) is hereby amended by striking out said section 
and inserting in place thereof the following: — 

5 Section 5. A copy of jury lists containing the ad- 
6 dress and occupation of each juror shall annually, 
7 before August first, be furnished to the clerks and 
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assistant clerks of the supreme judicial and superior 
courts in each county, to be kept by said clerks and 
assistant clerks for the use of said courts. A similar 
copy shall be kept for public inspection at the office of 
the jury commissioner. 


Section 7. Section six of chapter two hundred 
and thirty-four of the General Laws (Tercentenary 
edition) is hereby amended by striking out said sec- 
tion and inserting in place thereof the following: — 

Section 6. The jury commissioner may, from time 
to time, revise said lists by striking from them the 
names of persons found by him to be ineligible for 
jury service. If a jury list prepared as provided in 
this chapter includes less than one juror for every one 
hundred inhabitants of a city, the jury commissioner 
shall prepare a further list and like proceedings shall 
be had as in the case of the original list, until the 
required number of jurors is obtained. 


SecTION 8. Sections seven, eight and nine of chap- 
ter two hundred and thirty-four of the General Laws 
(Tercentenary edition) are hereby repealed. 


SecTIon 9. Section eleven of chapter two hundred 
and thirty-four of the General Laws (Tercentenary 
edition) is hereby amended by striking out said sec- 
tion and inserting in place thereof the following: — 

Section 11. The venires shall be delivered to the 
jury commissioner, who shall forthwith proceed to 
the drawing of jurors as hereinafter provided. 


Section 10. Section eighteen of chapter two hun- 
dred and thirty-four of the General Laws (Tercente- 
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nary edition) is hereby amended by striking out said 
section and inserting in place thereof the following: — 

Section 18. For the purpose of drawing jurors the 
jury commissioner shall provide a separate box for 
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each city and town, and the name of the city or 
town for which a box is used shall be legibly marked 
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on said box. The name of each individual remaining 
10 on the jury commissioner’s list shall be on a separate 
11 piece of paper, which shall be placed in the box marked 
12 with the name of the city or town of the individual. 
13 Upon receipt of venires by the jury commissioner, he 
14 shall seasonably notify the chief justice of the superior 
15 court of the time or times of a public meeting or 
16 meetings in his office for the purpose of drawing 
17 jurors, and the said chief justice may if he sees fit 
18 appoint one of the justices of the superior court to 
19 take part in the drawing of said jurors. Notice of 
20 the time and place of such public meeting shall be 
21 given by publication in at least one newspaper pub- 
22 lished in the county seat for at least three days prior 
23 to such meeting. The jury commissioner at said 
24 meeting shall in the presence of the appointee of said 
25 chief justice mix together the slips containing the 
26 names in said boxes and, without seeing the names 
27 written on said slips, draw from each box by lot the 
28 number of names required. He shall read each name 
29 aloud when drawn, pass the slip of paper on which 
30 it appears to the appointee of said chief justice if 
31 such appointee is present, and shall then cause it to be 
32 written in the order in which it was drawn upon a list 
33 provided for that purpose. At the bottom of each 
34 list the jury commissioner shall certify that the draw- 
35 ing was in accordance with law. All lists shall be 
36 filed in the office of the jury commissioner. A copy 
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of such certified lists, together with the address and 
occupation of each drawn juror, shall be furnished to 
the clerks and assistant clerks of the supreme judicial 
and superior courts in the county. 


Section 11. Section nineteen of chapter two hun- 
dred and thirty-four of the General Laws (Tercente- 
nary edition) is hereby repealed. 


Section 12. Section twenty of chapter two hun- 
dred and thirty-four of the General Laws (Tercente- 
nary edition) is hereby amended by striking out said 
section and inserting in place thereof the following: — 

Section 20. Ifa person drawn as provided in section 
eighteen is unable by reason of illness or absence from 
home to attend as a juror, his name shall thereupon 
be returned to the box and another drawn. 


Section 13. Sections twenty-one and twenty-two 
of chapter two hundred and thirty-four of the General 
Laws (Tercentenary edition), are hereby repealed. 


Section 14. Section twenty-five of chapter two 
hundred and thirty-four of the General Laws (Ter- 
centenary edition) is hereby amended by striking out 
said section and inserting in place thereof the fol- 
lowing: — 

Section 25. Each county shall provide a common 
room in each courthouse for the use of jurors, who 
shall make said room their headquarters during the 
sessions of court. On the day when jurors are sum- 
moned to attend at court for the trial of civil or 
criminal cases, except capital cases, a clerk or an 
assistant clerk of court, to be designated by the chief 
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justice of the superior court, shall cause the name, 
place of abode, and occupation of each person so sum- 
moned to be written on separate ballots, substantially 
of uniform size, and cause them to be placed in a box 
provided therefor. When a case is ready for trial in 
any session for either civil or criminal business the 
clerk in that session shall repair to the jury hall, 
wherein the assistant clerk in charge of the common 
jury room, after shaking the ballots thoroughly, shall 
draw them out of the jury box in succession until the 
names of twelve are drawn who appear and are not 
excused or set aside. Parties and their attorneys of 
record shall be entitled to reasonable notice of and 
to be present at such drawing, and shall then exercise 
all peremptory challenges to which they may be en- 
titled. The twelve men finally selected as jurors 
shall forthwith be conducted by an officer designated 
by the court to the session of court for which they 
were drawn, shall be duly sworn and impanelled and 
shall be the jury to try the issue, and one of them shall 
be appointed foreman by the court. The ballots 
containing names of the jurors so sworn shall be kept 
apart by the clerk in charge of the common jury box 
until the verdict of such jury has been recorded or such 
jury has been discharged, when such ballots shall be 
returned to the box. 
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APPENDIX G. 


Che Commonwealth of Massachusetts 


In the Year One Thousand Nine Hundred and Thirty-Four. 


An Act clarifying the Law relative to Professional 
Bondsmen. 


Be it enacted by the Senate and House of Repre- 
sentatives in General Court assembled, and by the 
authority of the same, as follows: 


1 Section sixty-one B of chapter two hundred and 
2 seventy-six of the General Laws is hereby amended 
3 by striking out, in the twenty-eighth line therein, the 
4 words “‘surety companies or to’, — so as to read as 
follows: — Section 61B. No person proposing to 
become bail or surety in: a criminal case for hire or 
reward, either received or to be received, shall be 
accepted as such unless he shall have been approved 
and registered as a professional bondsman by the 
10 superior court or a justice thereof. No person pro- 
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11 posing to become bail or surety in a criminal case in 
12 any calendar year after having become bail or surety 
13 in criminal cases on five separate occasions in said 
14 year shall be accepted thereafter during said year as 
15 bail or surety unless he shall have been approved and 
16 registered as a professional bondsman as aforesaid. 
17 A person who has been accepted as bail or surety, 
18 contrary to the provisions of this section, shall never- 
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theless be liable on his obligation as such bail or 
surety. Such approval and registration may be 
revoked at any time by such court or a justice thereof, 
and shall be revoked in case such a bondsman fails 
for thirty days after demand to satisfy in full a judg- 
ment recovered under section seventy-four or a new 
judgment entered on review under section seventy- 
six. The district attorney or prosecuting officer ob- 
taining any such judgment which is not satisfied in 
full as aforesaid shall, forthwith upon the expiration 
of such period of thirty days, notify in writing the 
chief justice of such court. All professional bonds- 
men shall be governed by rules which shall be estab- 
lished from time to time by the superior court. Any 
unregistered person receiving hire or reward for his 
service as bail or surety in any criminal case, and any 
unregistered person becoming bail or surety in any 
criminal case in any calendar year after having become 
bail or surety in criminal cases on five separate occa- 
sions in said year, and any professional bondsman 
violating any provision of the rules established here- 
under for such bondsman, shall be punished by a fine 
of not more than one thousand dollars or by imprison- 
ment for not more than one year, or both. The 
provisions of this section shall not apply to probation 
officers. 

A person shall be deemed to have become bail or 
surety on a separate occasion within the meaning of 
this section if he becomes such, (1) for a person in 
respect to a single offence; or (2) for a person in respect 
to two or more offences wherefor he at one and the 
same time offers bail or surety, or in respect to two or 
more offences committed at the same time or arising 
out of the same transaction or course of conduct 
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53 wherefor he at different times offers bail or surety; 
54 or (3) for two or more persons at the same time offer- 
55 ing bail or surety in respect to offences committed 
56 jointly or in common course of conduct. Becoming 
57 bail or surety for the same person or persons in subse- 
58 quent proceedings in connection with prosecution for 
59 the same offence or offences shall not be deemed an 
60 additional occasion or occasions. 
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APPENDIX H. 


Che Commonwealth of Massachusetts 





In the Year One Thousand Nine Hundred and Thirty-Four. 





An Act relative to Approval of Sureties in Certain Bail 


Cases. 


Be it enacted by the Senate and House of Repre- 
sentatives in General Court assembled, and by the 
authority of the same, as follows: 


Section fifty-seven of chapter two hundred and 
seventy-six of the General Laws (Tercentenary edi- 
tion) is hereby amended by inserting after the words 
‘“‘for him” in the eleventh line the following words: 
— except that, if the prisoner is charged with a felony 
and was committed with an order fixing the amount of 
bail at five thousand dollars or more in any case, then 
any person offering real estate as his qualification for 
his acceptance as bail or surety must be examined for 
approval by a justice or clerk of the court in which 
the prisoner is required to appear, — so as to read as 
follows: — Section 57. A justice of the supreme ju- 
dicial or superior court, a clerk of courts or the clerk 
of the superior court for criminal business in the county 
of Suffolk, a standing or special commissioner ap- 
pointed by either of said courts or, in the county of 
Suffolk, by the sheriff of said county with the approval 
of the superior court, a justice or clerk of a district 
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court, a master in chancery or a trial justice, upon 
application of a prisoner or witness held under arrest 
or committed, either with or without a warrant, or 
held in the custody of an officer under a mittimus 
may inquire into the case and admit such prisoner or 
witness to bail, and may admit to bail any person 
committed for not finding sureties to recognize for 
him; except that, if the prisoner is charged witn a 
felony and was committed with an order fixing the 
amount of bail at five thousand dollars or more in 
any case, then any person offering real estate as his 
qualification for his acceptance as bail or surety must 
be examined for approval by a justice or clerk of the 
court in which the prisoner is required to appear. All 
persons authorized to take bail under this section shall 
be governed by the rules established by the supreme 
judicial or superior court. No person offering him- 
self as surety shall be deemed to be insufficient if he 
deposits money of an amount equal to the amount of 
the bail required of him in such recognizance, or a bank 
book of a savings bank or of the savings department of 
a trust company or national bank, doing business in 
the commonwealth, properly assigned to the clerk or 
trial justice with whom the same is or is to be de- 
posited, and his successors, and satisfactory to the 
person so authorized to take bail, or deposits non- 
registered bonds of the United States or of the com- 
monwealth or of any county, city or town within the 
commonwealth equal at their face value to the amount 
of the bail required of him in such recognizance. The 
sheriff of Suffolk county may, with the approval of 
the superior court, appoint standing or special com- 
missioners to take bail to a number not exceeding 
twenty and may, with like approval, remove them. 
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53 Before the amount of bail of a prisoner charged with 
54 an offence punishable by imprisonment for more than 
55 one year is fixed in court, the court shall obtain from 
56 its probation officer all available information relative 
57 to prior criminal prosecutions, if any, of the prisoner 
58 and to the disposition of each such prosecution. 
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APPENDIX I. 


Che Commonwealth of MWassachusetts 





In the Year One Thousand Nine Hundred and Thirty-Four. 





An Act to create a Lien on Real Estate offered as Security 
in Certain Bail Cases. 


Be it enacted by the Senate and House of Repre- 
sentatives in General Court assembled, and by the 
authority of the same, as follows: 


SecTION 1. Section sixty-one A of chapter two 
hundred and seventy-six of the General Laws (Ter- 
centenary edition) is hereby amended by striking out 
said section and inserting in place thereof the 
following: — 


Be wd 
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Section 61A. Whenever a person becomes bail or 
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surety in a criminal case and has offered real estate 
8 as his qualification for his acceptance as such bail or 
9 surety, the amount of such bail shall be a lien upon 
10 his real estate, which lien shall take effect upon the 
11 filing for record in the registry of deeds for the county 
12 where the real estate lies of a statement by the magis- 
13 trate, or other person who approved the bail or surety, 
14 that such person was so approved as bail or surety, 
15 and said lien will continue until the liability as such 
16 bail or surety is terminated. Such statement shall 
17 contain the name of the surety, a description of the 
18 real estate sufficiently accurate for identification, the 
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6 thirty-eight or under section thirty-nine for the 
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amount of the bail, the name of the person bailed, 
and the name of the court in which the bailed person 
was to appear. The magistrate who admits the 
defendant to bail shall forthwith file the statement 
herein mentioned with the registry of deeds for 
recording. 

The register of deeds shall receive and record, or in 
cases of registered land, file and register, said state- 
ment. Such lien may be dissolved by filing for record 
a certificate, under seal of the court in which the 
bailed person was to appear, to the effect that the 
liability of said person acting as bail or surety has 
been terminated. 


Section 2. Section seventy-four of chapter two 
hundred and seventy-six of the General Laws (Ter- 
centenary edition) is hereby amended by adding at 
the end thereof the following new sentence: — The 
issuance of an execution on any such judgment against 
a surety whose real estate is subject to a lien under 
section sixty-one A of this chapter shall be conclusive 
of the establishment and validity of the lien, and such 
land may be sold on the execution as provided in 
chapter two hundred and thirty-six, sections twenty- 
seven to thirty, except that an interest in land sold 
under this execution may not be redeemed as pro- 
vided for other sales of land on execution. 


SecTion 3. Section twenty-three of chapter two 
hundred and sixty-two of the General Laws (Ter- 
centenary edition) is hereby amended by inserting 
after the word ‘‘fees”’ in the fourth line the following: 
— together with the fees payable under section 
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7 recording of the notice required by section sixty-one A, 
8 —so as to read as follows: — Section 23. The fees 
9 of magistrates for the examination of sureties and 
10 approval of bonds or for the taking of recognizances 
11 shall be in each case two dollars for the citation, if 
12 any, and the first day’s hearing and two dollars in 
13 addition for each adjournment thereof. These fees, 
14 together with the fees payable under section thirty- 
15 eight or under section thirty-nine for the recording of 
16 the notice required by section sixty-one A, shall be 
17 paid in advance. 


1 Section 4. Section thirty-eight of chapter two 
2 hundred and sixty-two of the General Laws (Tercen- 
3 tenary edition) is hereby amended just before the 
4 last paragraph thereof by inserting the following: — 
5 For entering and filing a statement of a magistrate as 
6 required by section sixty-one A of chapter two hun- 
7 dred and seventy-six of the General Laws (Tercen- 
8 tenary edition), fifty cents. 


Section 5. Section thirty-nine of chapter two 
hundred and sixty-two of the General Laws (Tercen- 
tenary edition) is hereby amended by adding at the 
end thereof the following: — For filing and registering 
5 a statement required by section sixty-one A, chapter 
6 two hundred and seventy-six of the General Laws 
7 (Tercentenary edition), fifty cents. 
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APPENDIX J. 


Che Commonwealth of Massachusetts 





In the Year One Thousand Nine Hundred and Thirty-Four. 





An Act relative to the Conditions in Certain Bail Bonds. 


Be it enacted by the Senate and House of Repre- 
sentatives in General Court assembled, and by the 
authority of the same, as follows: 


1 Section sixty-five of the General Laws (Tercente- 
2 nary edition), chapter two hundred and seventy-six, is 
3 amended by adding at the end thereof the following: 
4 —In every such recognizance with surety or sureties 
5 there shall be contained an irrevocable power of 
6 attorney to be executed by each of the sureties ap- 
7 pointing the district attorney of the particular district 
8 or the clerk of court in which the prisoner is required 
9 to appear as his attorney to accept service of process 
10 for him and in his behalf in any suit or proceeding 
11 commenced against him arising under or out of the 
12 undertaking in such recognizance or bail bond, and 
13 also to confess to judgment against him in any such 
14 suit or proceeding without further notice, — so as to 
15 read as follows: — Section 65. The condition of a 
16 recognizance of a person, either with or without 
17 surety, binding him to appear before a court or 
18 justice to answer to a charge against him or to prose- 
19 cute an appeal shall be so framed as to bind him per- 
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20 sonally to appear at the time so expressed, and at any 
21 subsequent time to which the case may be continued, 
22 unless previously surrendered or discharged, and so 
23 from time to time, until the final decree, sentence or 
24 order of the court or justice thereon, and to abide 
25 such final sentence, order or decree, and not depart 
26 without leave. A recognizance of a person held to 
27 answer to a complaint before a district court which is 
28 required by law to sit in more than one municipality 
29 may, with his consent or at his request, be conditioned 
30 for his appearance at the next sitting of the court at 
31 any one of said municipalities. In every such recog- 
32 nizance with surety or sureties there shall be con- 
33 tained an irrevocable power of attorney to be executed 
34 by each of the sureties appointing the district attorney 
35 of the particular district as his attorney to accept 
36 service of process for him and in his behalf to any 
37 suit or proceeding commenced against him arising 
38 under or out of the undertaking in such recognizance 
39 or bail bond, and also to confess to judgment against 
40 him in any such suit or proceeding without any further 
41 notice. 
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APPENDIX K. 


Che Commonwealth of MWassachusetts 





In the Year One Thousand Nine Hundred and Thirty-Four. 





An Act relative to Action and Judgment on Recogni- 


zances. 


Be it enacted by the Senate and House of Repre- 
sentatives in General Court assembled, and by the 
authority of the same, as follows: 


SecTIon 1. Section seventy-four of chapter two 
hundred and seventy-six of the General Laws (Ter- 
centenary edition) is hereby amended by striking out 
said section and inserting in place thereof the fol- 
lowing : — 

Section 74. If the penalty of a recognizance with 
surety or sureties of a party or witness in a criminal 
prosecution is adjudged defaulted, the district attor- 
ney shall forthwith commence suit on the recogni- 
zance, and judgment shall be confessed therein 
within ten days thereafter in accordance with the 
power of attorney contained in such recognizance. 
The court may render judgment, upon such terms as 
it may order against the principal or surety or both 
for the whole of the penalty with interest or in its 
discretion for a part thereof, upon the filing in the 
case of a certificate of the district attorney or prose- 
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would be furthered thereby and setting forth specifi- 
cally the reasons therefor; and no person shall, on 
behalf of the commonwealth, accept in satisfaction of 
any such judgment or any new judgment entered on 
review under section seventy-six any sum less than 
the full amount thereof. The issuance of an execu- 
tion on any such judgment against a surety whose 
real estate is subject to a lien under section sixty- 
one A of this chapter shall be conclusive of the estab- 
lishment and validity of the lien, and such land may 
be sold on the execution as provided in chapter two 
hundred and thirty-six, sections twenty-seven to 
thirty, except that an interest in land sold under this 
execution may not be redeemed as provided for other 
sales of land on execution. 


Section 2. Chapter two hundred and seventy-six 
of the General Laws (Tercentenary edition) is hereby 
amended by inserting after section seventy-four the 
following new section: — 

Section 74A. Every district attorney shall furnish 
on the second Tuesday of each calendar month to the 
chief justice of the superior court a written statement 
setting forth the name of the defendant in each 
defaulted criminal case, including district court cases 
of which he has been notified of default, the nature of 
the offence, the date of the default, the amount of 
the bail, the name of the surety or sureties, and the 
status or disposition of proceedings against the 
surety or sureties. 
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APPENDIX L. 


Che Commonwealth of Wassachusetts 





In the Year One Thousand Nine Hundred and Thirty-Four. 





An Act concerning the Service of Search Warrants and 


of Warrants for Arrests. 


Be it enacted by the Senate and House of Repre- 
sentatives in General Court assembled, and by the 
authority of the same, as follows: 
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Section 1. Chapter two hundred and seventy-six 
of the General Laws is hereby amended by inserting 
after section three thereof the following new section: — 

Section 3A. Every officer to whom a warrant to 
search is issued shall return the same to the court by 
which it was issued not later than seven days from 
his receipt thereof, with a return of his doings thereon, 
unless the return of the warrant at some later date is 
authorized by the court. 


Section 2. Chapter two hundred and seventy-six 
of the General Laws, Tercentenary edition, is hereby 
amended by inserting after section twenty-three the 
following new section: — 

Section 23A. Every officer who shall receive for 
execution a warrant for the apprehension of a person 
or persons charged with crime shall return the same 
to the court by which it was issued not later than 
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9 thirty days from the date of his receipt thereof, or 
10 within such other period as he may be directed by the 
11 court, with a return of his doings thereon; if he has 
12 been unable to locate the person or persons named in 
13 the warrant within such period, he shall before filing 
14 the warrant appear in person before the court and 
15 report what efforts he has made to execute it. 
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APPENDIX M. 


Che Commonwealth of Massachusetts 





In the Year One Thousand Nine Hundred and Thirty-Four. 





An Act to provide for the Non-Criminal Disposition of 
Charges for Violation of Certain Motor Vehicle Laws 
and Rules and Regulations. 


Be it enacted by the Senate and House of Repre- 
sentatives in General Court assembled, and by the 
authority of the same, as follows: 
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Chapter ninety of the General Laws is hereby 
amended by inserting after section twenty the fol- 
lowing new section: — 

Section 20A. It shall be the duty of any police 
officer who takes cognizance of a violation of any 
provision of any rule or regulation made by the 
department of public works under authority of 
section two of chapter eighty-five, or of any rule, 
regulation, order, ordinance or by-law regulating 
motor vehicles or their operation established by any 
city or town or by any commission or body em- 
powered by law to make such rules or regulations 
therein, to forthwith give to the offender a notice to 
appear before the clerk of the district court having 
jurisdiction, at any time or during office hours not 
later than five days after the time of said violation. 
Such notice shall be made in triplicate, and shall 
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contain the name, address and operator’s license 
number, if any, of the offender; the registration 
number -of the vehicle involved, the time and place 
of the violation, the specific offence charged, and the 
time and place of appearance. Such notice shall be 
signed by the officer, and shall be signed by the 
offender whenever practicable in acknowledgment 
that the notice has been received. The officer shall 
if possible deliver to the offender at the time and 
place of the violation a copy of said notice. When- 
ever it is not possible to deliver a copy of said notice 
to the offender at the time and place of the violation, 
said copy shall be sent him by the officer within 
twenty-four hours of the offence by registered mail 
directed to the address given in the offender’s motor 
vehicle registration. At the completion of each tour 
of duty the officer shall give to his commanding 
officer two copies of each notice delivered or mailed 
as aforesaid. Said commanding officer shall retain 
and safely preserve one of said copies, and shall, at 
a time not later than the beginning of the next court 
day, deliver the other copy to the clerk of the court 
before whom the offender has been notified to appear. 

The clerk of each district court shall maintain a 
docket of all such notices to appear. In case any 
offender fails to appear in accordance with such 
notice issued to him, the clerk shall notify the regis- 
trar, who shall forthwith revoke the right of such 
person to operate, or his operator’s license, if any, 
and shall reinstate such right, or issue another license 
to such person only upon notice from the district 
court that the case has been disposed of in accordance 
with law. 

Any person notified to appear before the clerk of 
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a district court as provided herein, instead of appear- 
ing personally may appear through any person duly 
authorized by him in writing. Any such offender, 
or in his absence a person authorized, may request 
the clerk of the court that the offence charged be 
taken for confessed, and unless it appears that it is 
the fourth or more offence charged against such 
person for a violation of any provision mentioned in 
this section committed within the jurisdiction of the 
district court within a period of twelve months, 
may pay said clerk such fine or forfeiture as may be 
established for such violation by standing order of 
the chief justice of the municipal court of the city 
of Boston for said court, and by standing order of 
the administrative committee of the district courts 
as created by section forty-three A of chapter two 
hundred and eighteen for said courts, not to exceed 
the maximum fine or forfeiture provided by law. 
The payment of the fine or forfeiture to the clerk of 
the court in the manner herein provided shall oper- 
ate as a final disposition of the case, and the pro- 
ceedings shall not be deemed criminal. 

A full record shall be kept by the clerk of each 
district court of every case disposed of by the pay- 
ment of a fine or forfeiture to the clerk of the court 
as provided herein, and an abstract of such record 
shall be sent forthwith by the clerk to the registrar 
upon forms to be provided by the registrar, and every 
such abstract shall be certified by the clerk of the 
court as a true abstract of the case. The registrar 
shall keep said abstracts in his main office, and they 
shall be open to the inspection of any person during 
reasonable business hours. 

Should any person notified to appear as provided 
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86 herein fail to appear, or having appeared shall desire 
87 not to avail himself of the benefits of the procedure 
88 established by this section, or should the charge be 
89 the fourth or more offence charged against such 
90 person for a violation of any provision mentioned in 
91 this section committed within the jurisdiction of the 
92 district court within a period of twelve months, the 
93 clerk shall as soon as may be notify the officer con- 
94 cerned, who shall forthwith make a complaint and 
95 follow the procedure established for criminal cases. 
96 The notices to appear, provided herein, shall be 
97 printed by the registrar and shall be numbered seri- 
98 ally. The registrar shall distribute such notices to 
99 the clerks of the district courts upon request, and 
100 shall take a receipt therefor. The clerks of the dis- 
101 trict courts shall distribute such notices to the 
102 commanding officers of police departments upon 
103 request, and shall take a receipt therefor. 





Entered as Second-Class Matter at the Post Office at Boston. 
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